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MAY IT PLEASE THE INDEPENDENT HEARINGS PANEL 

Introduction and summary 

1 These legal submissions are presented on behalf of Christchurch 

International Airport Limited (CIAL).  CIAL is a submitter and further 

submitter on the proposed Waimakariri District Plan (Proposed Plan) 

and Variation 1 to the Proposed Plan (Variation).  

2 The Proposed Plan and Variation are two distinct processes.  These 

legal submissions are structured in two parts accordingly.   

3 Part one addresses the Proposed Plan and outlines: 

3.1 Christchurch International Airport’s (Christchurch Airport) 

importance to the Canterbury region and Waimakariri District;  

3.2 The evidence supporting why residential intensification and 

new residential rezonings should be avoided in areas that will 

be exposed to future levels of aircraft noise of 50dB Ldn or 

greater;  

3.3 The higher-level Canterbury Regional Policy Statement 

(CRPS) policy support for avoiding such intensification and 

new residential rezonings and specifically refuting the “urban 

myth” that there is a general exemption for Kaiapoi in terms 

of Policy 6.3.5(4) of the CRPS; and  

3.4 The appropriateness and importance of using the recently 

remodelled Air Noise Contours for Christchurch Airport as the 

best available evidence to determine the areas of land that 

will be exposed to levels of 50dB Ldn or greater and therefore 

where intensification or residential rezoning needs to be 

avoided. 

4 Part two addresses the Variation and explains the qualifying matter 

that ought to be applied to prevent intensification or the creation of 

new residential land in areas that be subject to future aircraft noise 

levels of 50dB Ldn or greater.  The qualifying matter relates to 

residential density controls and is required for the purpose of 

ensuring the safe and efficient operation nationally important 

infrastructure, namely Christchurch Airport. 

5 CIAL’s overall position is that Council’s section 42A officers for the 

Proposed Plan and the Variation have not adequately identified or 

assessed the plethora of evidence and case law made available 

through many hearings over the past two decades that confirms the 

importance of Christchurch Airport and the need for provisions in 

the Proposed Plan that protect it from reverse sensitivity effects.  

Nor have they protected the amenity of residents within the 

Waimakariri District by drafting provisions that allow people to live 
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in areas where they will be exposed to the adverse effects of aircraft 

noise.   

6 In addition, Council officers have incorrectly interpreted Policy 

6.3.5(4) of the CRPS.  On the basis of the proper interpretation of 

that policy, combined with the best available and most up to date 

evidence, intensification or new residential rezonings in areas 

subject to future aircraft noise of 50dB Ldn or greater must be 

avoided under both the Proposed Plan and Variation processes. 

7 CIAL seeks that the Hearings Panel accept the relief contained in 

Annexure B of Mr Kyle’s evidence. 

PART ONE: PROPOSED WAIMAKARIRI DISTRICT PLAN 

8 Part one of these legal submissions relates to CIAL’s submissions 

and further submissions on the Proposed Plan. 

9 CIAL’s involvement in the Proposed Plan hearings to date is as 

follows: 

9.1 CIAL filed evidence and legal submissions and appeared at 

Hearing Stream 11 to address CIAL’s key submission points 

and requested relief with regards to plan structure and the 

Strategic Directions chapter.  The evidence and legal 

submissions also provided an overview of CIAL’s interests in 

the Proposed Plan as a whole. 

9.2 CIAL filed planning evidence from Mr Darryl Millar for 

Hearing Stream 52 which addressed CIAL’s submission points 

and requested relief with regards to the Noise, Energy and 

Infrastructure and Transport chapters.  Council’s section 42A 

officers for those chapters deferred a significant number of 

CIAL’s submission points to Hearing Stream 10A.  

Accordingly, Mr Millar’s evidence only addressed CIAL’s 

submission points relating to high level strategic provisions 

within the Hearing Stream 5 chapters. 

9.3 CIAL filed a memorandum on 14 August 2023 and this 

included a table of CIAL’s submission points and the hearing 

stream that they were proposed to be addressed at.  Council’s 

section 42A officer for Hearing Stream 10A generally agree 

with CIAL’s proposal.3  CIAL’s evidence for this hearing 

 
1  Part 1 General Matters, Definitions, Strategic Directions and Urban Form and 

Development. 

2  Noise, Notable Trees, Historic Heritage, Signs, Light, Energy and Infrastructure, 

Transport, Earthworks.  

3  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraphs 5 and 44. 
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stream and these legal submissions have been prepared on 

that basis. 

10 Part one of these legal submissions addresses CIAL’s submission 

points and requested relief relating to Future Development Areas, 

the Air Noise Contours, Bird Strike and Growth policies.  CIAL is 

calling evidence from: 

10.1 Mr Sebastian Hawken – in relation to airport safeguarding; 

and 

10.2 Ms Laurel Smith – in relation to acoustics; 

10.3 Dr Leigh Bull – in relation to ornithology; 

10.4 Mr Gary Sellars – in relation to housing capacity; 

10.5 Ms Natalie Hampson – in relation to economics; and 

10.6 Mr John Kyle – in relation to planning. 

11 CIAL will also be filing company evidence from Ms Felicity Hayman 

in advance of CIAL’s presentation at Hearing Stream 10A.  Ms 

Hayman will provide further detail relating to noise contours and 

CIAL’s management approach to the issue of bird strike.  

WHAT IS THE STATUS OF CHRISTCHURCH INTERNATIONAL 

AIRPORT? 

12 It is important to reiterate the critical and strategic importance of 

Christchurch International Airport (Christchurch Airport) at the 

outset; a fact that is supported by evidence,4 the existing planning 

framework and in previous caselaw.  Christchurch Airport has also 

been explicitly recognised by the Courts as being of national 

importance.5  

13 While Christchurch Airport is not physically located in the 

Waimakariri District, land use activities in the District affect, and are 

affected by, Christchurch Airport’s operations.  Furthermore, the 

Waimakariri District is the beneficiary of the significant economic 

benefits that arise from operations at Christchurch Airport.  

Ms Hampson estimates that, in the year ending February 20206, 

Christchurch Airport accounted for a combined economic 

 
4  See in particular Statements of evidence of Mr Sebastian Hawken and Ms 

Natalie Hampson for Hearing Stream 10A, dated 2 February 2024. 

5  Robinsons Bay Trust & Ors v Christchurch CC, C 60/2004, 13 May 2004, Smith J 

(EnvC) (Interim decision) at [49]. 

6  2020 is the base year used in Ms Natalie Hampson’s Economic Impact 

Assessment. 
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contribution of $262 million and just under 2,890 jobs in the 

Waimakariri District.7  This is significant and reinforces that 

Christchurch Airport is one of, if not the most, important 

infrastructure assets to the Canterbury Region and specifically the 

Waimakariri District. 

14 CIAL’s sustainability programme and its current, planned and future 

directives to support decarbonisation of the aviation industry is and 

will be a key element of Christchurch Airport’s future growth.  CIAL 

plans to deliver infrastructure that supports the national and global 

transition to a net zero carbon environment in aviation, but also in 

other disciplines.  Recognising that climate change is a global issue, 

it is important for the planning framework to anticipate and provide 

for the future benefits of sustainable technology, including the 

infrastructure that will be provided at Christchurch Airport.   

15 As outlined by Mr Kyle, Christchurch Airport’s importance as a 

regionally and nationally significant infrastructure asset is also 

recognised plainly in the national and regional planning framework.8  

The evidential and higher order policy support for Christchurch 

Airport as an important infrastructure asset justifies a 

complimentary planning framework that: 

15.1 enables the safe and efficient operations of Christchurch 

Airport; and  

15.2 protects against inappropriate development, including noise 

sensitive activities and activities that may increase the risk of 

bird strike. 

16 Counsel is conscious of repeating material about Christchurch 

Airport that has been provided to the Hearings Panel at a previous 

hearing (i.e. Hearing Stream 1) and that is widely known. 

17 However, a key theme of the section 42A report on the topics of 

Airport Noise Contours and Bird Strike, in rejecting a number of 

CIAL’s submission points, is an alleged lack of justification for 

changes to the Proposed Plan provisions to appropriately protect 

and enable Christchurch Airport operations.  It is submitted that 

justification is clearly established in both the evidence for CIAL, the 

higher-order planning framework and in case law.  On this basis, Mr 

Kyle’s version of the provisions, which we discuss later, ought to be 

preferred. 

 
7  Statement of evidence of Ms Natalie Hampson for Hearing Stream 10A, dated 

2 February 2024 at paragraph 21. 

8  Statement of evidence of Mr John Kyle for Hearing Stream 10A dated 2 

February 2024 at paragraph 11. 
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WHAT IS THE CORRECT INTERPRETATION OF THE CRPS? 

11 An overview of the Canterbury regional planning framework is 

contained in Mr Kyle’s evidence.9  The efficient use and 

development of Christchurch Airport as a significant physical 

regional infrastructure resource is provided for in both Chapter 5 

(Land use and Infrastructure) and Chapter 6 (Recovery and 

Rebuilding of Greater Christchurch).   

12 Provisions in the CRPS support CIAL’s requested relief relating to the 

Christchurch Airport Noise Contours (Noise Contours) and bird strike 

and will be referred to where relevant in these legal submissions. 

13 Policy 6.3.5 is particularly relevant to Hearing Stream 10A.  

Council’s section 42A officer refers to Policy 6.3.5(4) providing a 

specific exemption in Kaiapoi from land use controls relating to the 

Noise Contours in “an existing residentially zoned urban area, 

residential greenfield area identified for Kaiapoi, or residential 

greenfield priority area identified in Map A”.10   

14 Below we explain why the officer’s interpretation of Policy 6 3.5(4) is 

incorrect.  This is the “urban myth” that has been perpetuated 

without any consideration of the legislative history and context of 

the policy (Christchurch earthquakes) and with limited reference to 

the full wording of the explanation given for the policy. 

15 In simple terms, Policy 6.3.5(4) does not provide a broad exemption 

for Kaiapoi as suggested by the Council officer.  To the contrary, the 

exemption applies only in limited circumstances which have already 

been provided for through changes that were directed to the 

Operative Waimakariri District Plan (Operative Plan) by the Minister 

for Earthquake Recovery (Minister).  

16 CIAL’s relief on the Proposed Plan, including in relation to proposed 

new residential areas in Kaiapoi, is therefore the only correct 

approach in order to be consistent with the CRPS. 

What does Policy 6.3.5(4) apply to? 

17 The avoidance direction in Policy 6.3.5(4): 

17.1 Applies to land across the Canterbury region (in all three 

Districts) that is subject to projected aircraft noise levels of 

50dB Ldn or greater; and 

 
9  Ibid, from paragraph 17. 

10  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraph 136. 
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17.2 Includes an exemption limited to a specific subset of land 

categories and that exemption does not include any Future 

Development Areas (FDAs), at Kaiapoi.  

Why 50dB Ldn?  

18 Land in the Waimakariri District that is subject to projected noise 

levels of 50dB Ldn or greater is depicted by a 50dB Ldn Noise 

Contour for Christchurch Airport (50dB Ldn Noise Contour) in the 

Proposed Plan.  As explained by Ms Smith:  

18.1 The New Zealand Standard NZS 6805 (the Standard) was 

introduced to promote a consistent approach to noise 

planning around New Zealand airports.  

18.2 The Standard recommends minimum standards to manage 

land use planning and airport noise.  A local authority may 

determine that a higher level of protection is appropriate in a 

particular locality.11 

18.3 It also introduced the ‘Noise Boundary’ concept which utilises 

noise contours to project future aircraft movements and 

determine where noise effects from aircraft operations will be 

felt.  The noise contours are then used to inform decisions on 

land use planning and airport noise compliance. 

18.4 Canterbury Regional Council (ECan) and Christchurch, 

Waimakariri and Selwyn District Councils have always used 

four contours for Christchurch Airport.  This approach pre-

dated implementation of the Standard and has been 

maintained ever since.  As a result, the Councils and CIAL 

have effectively maintained a green-belt of low density or 

non-sensitive land use around Christchurch Airport.12  Other 

airports in New Zealand have not been as fortunate. 

18.5 The 50dB Ldn and 55dB Ldn Noise Contours are relevant to 

the Waimakariri District planning framework.   

18.6 The 50dB Ldn Noise Contour, or the Outer Control Boundary 

(OCB) for land use controls across Canterbury, is relevant 

when assessing Policy 6.3.5(4) of the CRPS. 

19 There are two key types of airport-related effects that land use 

controls within the 50dB Ldn Noise Contour are designed to 

address: 

 
11  Statement of evidence of Ms Laurel Smith for Hearing Stream 10A, dated 2 

February 2024 at paragraph 30. 

12  Ibid, at paragraphs 30 – 36. 
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19.1 Amenity – the effect of noise from aircraft operations on the 

community.  Ms Smith has advised that we can expect 18 - 

27% of people to be highly annoyed by aircraft noise 

exposure of between 50dB and 55dB Ldn.13  

19.2 Reverse sensitivity – adverse effects on the community may 

lead to an increase in the incidence of complaints about noise 

and/or indirect pressure for CIAL to take steps to curb, curtail 

or amend its operations.  This is a very real concern which 

has and is being experienced at various airports 

internationally, as demonstrated in the case studies appended 

to Mr Hawken’s evidence. 

20 The Environment Court has recognised both types of adverse effects 

in a number of decisions relating specifically to Christchurch Airport 

and land which will be exposed to levels of noise of 50dB Ldn or 

greater.14   

21 As long ago as 2000 in BD Gargulio v Christchurch CC15 (at a time 

where the Christchurch District Plan and CRPS contained no explicit 

policy support for avoidance within the 50 dB Ldn Noise Contour so 

the findings of the Court, in the context of an application for a 

resource consent, were in large evidential) the Environment Court 

said:  

[31] … We draw two conclusions from this uncontroverted evidence: 

(a) There is a 10% chance that whoever lives on Lot 1 of Mr 

Gargiulo’s subdivision will be highly annoyed by noise of aircraft 

movements (quite apart from other noise from the airport); and 

(b) Moving the house on Lot 1 to the back will not change (a); 

nor will it mitigate the annoyance outside the house. 

 … 

[51] … All we can say here is that different objectives and policies in a 

district plan should be given different weights. Some should, under some 

plans, be given so much weight that they come close to prohibited 

activities (while always leaving it open for exceptional cases). We find 

that is the position here: the cumulative effect of the objectives and 

policies we have quoted show that the density provisions of the proposed 

plan should be given considerable weight. 

 
13  Statement of evidence of Ms Laurel Smith for Hearing Stream 10A, dated 2 

February 2024 at paragraph 58. 

14  Included at Appendix B to these legal submissions is a table of extracts from 

relevant Court decisions in recent years. 

15  BD Gargiulo v Christchurch CC, C 137/2000, 17 August 2000, Jackson J (EnvC). 
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… 

[63]… In any event on the facts of this case we find that the density of 

dwellings (which is controlled by subdivision size) is so important around 

the Christchurch International Airport that it is a dominating factor in 

terms of weight. 

22 The Environment Court also stated: 

[39] However, these issues do not have to be resolved just on their own 

facts on a case-by-case basis without further help: there is guidance in 

the RPS and in the district planes). The CCC (and on appeal this Court) 

does not have to guess whether the effects of subdivision and a new 

house will be adverse, the RPS and the proposed district plan both imply 

(as we shall see when we consider them shortly) that subdivision within 

the 50 Ldn contour at a density greater than one lot per 4 hectares does 

have adverse effects…. 

23 The High Court agreed, stating “Frankly, having read the 

documents, that is an inevitable and necessary implication.”16 

24 There were then proposed changes to the Christchurch District Plan 

policies to add in a specific reference to the 50dB Ldn Noise Contour 

as the point at which land use controls commence, and this came 

before the Environment Court in Robinsons Bay Trust v Christchurch 

City Council.17  The Court was faced with the key decision of 

whether the 50dB or 55dB Ldn Noise Contour should be used for 

deciding where the density of new noise sensitive activities should 

be controlled, and found: 

[49] … We accept the clear evidence given to us that noise can create 

impacts on amenity and some people will become highly annoyed. We 

also accept that there would be some benefit to the airport in future 

proofing its operation. That benefit is one that has local, regional and 

national significance.  

[58] … We do accept that there are likely to be a percentage of persons 

highly annoyed even below the 50dBA Ldn noise contour.  Although that 

percentage is significantly less than at the 55dBA Ldn contour, we accept 

this may lead to an increased level of complaints. 

25 The evidence filed on behalf of CIAL for the Proposed Plan 

demonstrates that the Environment Court’s commentary is still 

applicable today.  In fact, Ms Smith’s recent literature review 

indicates that annoyance effects have increased over the past 20 

years and that now the percentage of people who can expect to be 

highly annoyed by exposure to levels of aircraft noise of 50dB Ldn is 

 
16  Gargiulo v Christchurch City Council HC Christchurch AP32/00, 6 March 2001. 

17  Robinsons Bay Trust v Christchurch City Council C 60/2004, 13 May 2004. 
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between 18 and 27%.  Mr Hawken’s evidence demonstrates the 

ongoing and increasing pressure that airports around the world 

continue to face.   

26 Council’s section 42A officer refers to a lack of complaints data from 

within the Waimakariri District when assessing the necessity of 

CIAL’s relief.18  However, as explained by Ms Smith, complaints are 

not a measure of community annoyance.  Furthermore, CIAL does 

already receive complaints from within the Waimakariri District 

notwithstanding that the current levels of noise are less than what 

the District will receive in future.  Ms Hayman will provide more 

detail on this in her evidence and at the hearing. 

27 The avoidance direction in Policy 6.3.5(4), which relates to the 

integration of land use and infrastructure, applies to land within the 

50dB Ldn Noise Contour.  There has been no change to the higher-

order policy direction and there is no evidence to suggest that the 

current policy approach is no longer appropriate.  It would be a 

significant departure from decisions made in many forums to date 

for this Hearings Panel to depart from the evidence presented by 

CIAL.  It would also represent a significant risk to the efficient 

operation of Christchurch Airport now and into the future. 

There no exemption for Kaiapoi generally  

28 Policy 6.3.5(4) requires avoidance of noise sensitive uses.  It only 

exempts land within the 50dB Ldn Noise Contour where it is “within 

an existing residentially zoned urban area, residential greenfield 

area identified for Kaiapoi, or residential greenfield priority area 

identified in Map A…” (the so called “Kaiapoi exemption”).   

29 It is submitted: 

29.1 the Kaiapoi exemption applies to narrowly defined area of 

Kaiapoi and its outer bounds have already been reached 

within the Operative Plan; and  

29.2 on a correct interpretation of Policy 6.4.5(4), FDAs are to be 

treated no differently to other areas of land in Waimakariri 

that are subject to noise levels of 50dB Ldn.   

30 We explain the background to the Kaiapoi exemption in more detail 

in the following sections. 

History of the Kaiapoi exemption 

31 Appendix A of these legal submissions provides a timeline of 

relevant planning instruments and their purpose.  This is a more 

comprehensive version of the timeline that was filed with CIAL’s 

 
18  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraph 139. 
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memorandum dated 14 August 2023 in order to assist the Panel 

with Hearing Stream 10A matters.   

32 To summarise the most relevant aspects: 

32.1 The CRPS became operative in 1998.  In 2003 ECan initiated 

a process to develop a growth strategy for Greater 

Christchurch.  In 2007 they publicly notified what was then 

known as Plan Change 1 (PC1).  

32.2 PC1 was determined and at the time of the 2011 earthquakes 

was on appeal to the Environment Court.  There were a 

number of appeals opposing the adoption of the 50dB Ldn 

Noise Contour. The Court of Appeal later described PC1 as 

including ”a long standing policy of precluding noise sensitive 

uses within a 50 dBA Ldn contour around Christchurch 

International Airport”.19 

32.3 The Minister utilised powers under the Canterbury Earthquake 

Recovery Act 2011 (CERA) to revoke PC1 and to stop the 

Environment Court appeals process. 

32.4 On 8 October 2011 the Minister gave public notice that, 

pursuant to s 27(1)(a) of CERA, he was amending the CRPS 

by inserting chapter 22.  The notice is clear that it exempted 

a limited number of households within the 50dB Ldn Noise 

Contour at Kaiapoi from the avoidance policy but only to the 

extent “as an offset for the displacement of existing noise 

sensitive residential activities in the Kaiapoi Residential Red 

Zone”. 

32.5 The Minister then issued two separate notices under the CERA 

amending the Operative Plan to enable two specifically 

identified areas of residential development in Kaiapoi that 

would address that offset.  As the High Court said in 

Independent Fisheries: 

[37] The changes to the city plan created residential zones at 

Prestons Road and Halswell West. The change to the Waimakariri 

plan zoned specified land within the 50 dBA Ldn contour at 

Kaiapoi for residential purposes pursuant to an exemption 

contained in chapter 22 of the RPS. It was stated that this 

exemption was specifically provided to reflect the displacement of 

existing dwellings at Kaiapoi within the 50 dBA Ldn noise contour. 

[38] Early in November 2011 lawyers for the first applicant wrote 

to the Minister seeking reconsideration of his decisions adding the 

 
19  Canterbury Regional Council v Independent Fisheries Ltd [2012] NZCA 601 at 

[74]. 
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two new chapters to the RPS. The letter sought redress in the 

form of revocation of the 50 dBA Ldn noise corridor and the 

substitution of a 55 dBA Ldn contour. It also sought 

reinstatement of a greenfield area that had been included in PC1 

before it was deleted by variation 4. After receiving a briefing 

paper the Minister declined the request. 

… 

[142] One of the explanations for inserting chapter 22 into the 

RPS is that unless the location and effect of the 50 dB A Ldn 

contour was made clear, developers would attempt to pursue 

developments at other locations within the contour on the coat 

tails of the Kaiapoi incursion. In other words, the territorial 

authorities would be flooded with requests for private plan 

changes. However, any possibility of that happening needs to be 

weighed against the detailed provisions in the Waimakariri district 

plan which make it clear that the circumstances giving rise to the 

incursion in Kaiapoi were unique.  

32.6 The first iteration of “Map A” was introduced in the Land Use 

Recovery Plan in December 2013 and included greenfield 

priority areas.  

32.7 Eight years later in July 2021 another Plan Change to the 

CRPS (also called PC1) then amended Map A to include FDAs 

(which were initially proposed in Our Space to give effect to 

the National Policy Statement for Urban Development 

Capacity).  The approved PC1 recommendation explicitly 

states that any development in the new FDAs would still need 

to comply with CRPS Policy 6.3.5.20 

33 The intent of the Kaiapoi exemption was set out by the Canterbury 

Earthquake Authority when advising the Minister:21 

“… Our assessment is that exempting either the north-eastern Kaiapoi or 

all of the Kaiapoi township can be justified on the basis of displacement 

of residential properties from the Red Zone. However, the larger the area 

exempted the greater the risk that the air noise contour will be 

undermined and others will also seek to be exempted from the restriction 

of noise sensitive activities under the contour”. 

34 This was subsequently considered by the Court of Appeal:22 

 
20  Report to the Minister for the Environment on Proposed Change 1 to Chapter 6 of 

the Canterbury Regional Policy Statement, dated March 2021 at paragraph 152. 

21  Cited in Canterbury Regional Council v Independent Fisheries [2012] NZCA 601, 

[2013] NZLR 57 at [96]. 

22  Ibid, at [99]. 
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“… the exception to the restrictions imposed by the noise level contour 

for residential development in Kaiapoi was clearly designed to assist the 

recovery of Kaiapoi…” 

35 What is clear is that the Kaiapoi exemption was limited in its extent 

to provide for displacement for the number of people living in the 

Kaiapoi Red Zone only.  The Operative Plan was amended to reflect 

this by allowing new residential zoning in two limited geographical 

areas specified by the Minister.  This is logical, as aircraft noise 

effects within 50dB Ldn are not experienced differently at Kaiapoi 

compared to elsewhere in the region.  The Kaiapoi exemption simply 

reflects that a trade-off was required in the circumstances following 

the Canterbury Earthquakes to move people within locations inside 

the 50dB Ldn Noise Contour at Kaiapoi.  By doing this it did not 

create an increase in the overall number of people exposed to the 

effects of aircraft noise.   

36 Based on the suite of evidence in front of the Panel today, there is 

no evidence of a need for any further trade-off in the Proposed Plan 

to deal with displacement from the Kaiapoi Red Zone.23   

37 It is submitted that the Kaiapoi exemption was introduced under 

urgency and reactively following the Canterbury earthquake 

sequence, and its sole purpose was to offset displaced residents in 

Kaiapoi.  Two areas in particular were identified, and changes made 

to the Operative Plan, by the Minister.24  Those changes have been 

carried through into the Proposed Plan and CIAL is not seeking to 

unwind the residential development enabled under those Operative 

Plan provisions.  It does however seek to maintain the status quo. 

38 That is where the Kaiapoi exemption ends.  It does not allow for a 

geographical expansion of residential development in Kaiapoi, 

beyond the areas that the Minister provided for, onto land that is 

subject to noise levels of 50dB Ldn or greater.  Nor does it provide 

for further intensification of land exposed to 50dB Ldn or greater.  

39 Further, it could only be at the point where land was not available 

for housing in the District outside the 50dB Ldn Noise Contour that 

decision makers would need to start making the compromises that 

other airports have had to make and weigh the competing demands 

of housing provision (or affordability) and infrastructure protection. 

 
23  Ms Natalie Hampson concludes that CIAL’s relief for existing residential areas 

is likely to only have a minor opportunity cost which is able to be mitigated.  

Furthermore, that CIAL’s relief will not adversely affect urban growth in 

Waimakariri District as FDAs are not zoned and additional FDAs can be identified 
as required.  Mr Gary Sellars concludes that there are other areas in 

Waimakariri District to offset housing capacity lost as a result of CIAL’s relief. 

24  See Policy 12.1.1.12 of the Operative Plan which explains the Kaiapoi exemption.  
The residential zones and associated densities are already provided for in areas 

contemplated by the Kaiapoi exemption. 
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That decision would need to be made during the CRPS hearing 

process when Policy 6.3.5 is reconsidered.  

How do we interpret the exemption as written in Policy 

6.3.5(4)?  

40 The proper interpretation of Policy 6.4.5(4) also does not lend itself 

to the position put forward by Council’s section 42A officers.  Mr 

Kyle’s evidence steps through an interpretation exercise of the 

policy as a whole.25  We do not repeat that here but highlight the 

following: 

40.1 The avoidance direction within Policy 6.3.5(4) does not apply 

within specific listed areas, being existing residentially zoned 

urban areas, residential greenfield areas in Kaiapoi or 

residential greenfield areas identified in Map A.  

40.2 FDAs are not one of the listed areas and therefore cannot be 

exempt from the direction in Policy 6.3.5(4).  FDAs were 

introduced by PC1 well after Policy 6.3.5(4) was already in 

place, including the Kaiapoi exemption.  This again 

demonstrates that the Kaiapoi exemption reflected the 

circumstances at the time following the Canterbury 

earthquakes; the list of exempted areas has not been 

amended since.    

40.3 If it was intended that the Kaiapoi exemption would deal with 

more than displacement from the Kaiapoi Red Zone and 

would apply to FDAs at Kaiapoi, one would expect an 

amendment to the list of exempted areas, or that the FDAs at 

Kaiapoi would have been named in a manner consistent with 

one of the already exempted areas (e.g. residential greenfield 

area).  The fact that no such amendments were made must 

be taken to be deliberate drafting. 

40.4 The Hearings Panel recommendation for PC1 explicitly stated 

that “there is no exemption for noise sensitive activities in 

FDAs and any development would therefore need to comply 

with Policy 6.3.5”.26  It therefore makes sense that FDAs were 

deliberately not added to the list of land types that are 

granted an automatic exemption from the direction in Policy 

6.3.5(4).   

41 The correct interpretation must be that all land within the 50dB Ldn 

Noise Contour is subject to the direction in Policy 6.3.5(4), except 

for those three categories of land listed within the policy.  Because 

 
25  Statement of evidence of Ms Laurel Smith for Hearing Stream 10A, dated 2 

February 2024 from paragraph 60. 

26  Report to the Minister for the Environment on Proposed Change 1 to Chapter 6 of 

the Canterbury Regional Policy Statement, dated March 2021 at paragraph 152. 
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FDAs are not listed, those that sit within the 50dB Ldn Noise 

Contour should be treated no differently (from a Policy 6.3.5(4) 

perspective) to any other area of land that is subject to 50dB Ldn in 

any other part of the region including in the other two Districts. 

What does Policy 6.3.5(4) provide for? 

42 The crux of Policy 6.3.5 is to assist the recovery of Greater 

Christchurch through the integration of land use development and 

infrastructure.  Subparagraph 4 seeks to ensure that new 

development does not affect the efficient operation, use 

development, appropriate upgrading and safety of existing 

infrastructure.  One of the ways to achieve this is by “avoiding noise 

sensitive activities within the 50dBA Ldn airport noise contour for 

Christchurch International Airport.”  As will be addressed later in 

these legal submissions, bird strike risk management is another 

matter to deliver on the direction in Policy 6.3.5(4).  

43 Council’s section 42A officer considers that terms such as ‘require’ 

and ‘avoid’ that are contained in CIAL’s submission “…have the 

effect of not allowing any adverse effect, no matter how minor it 

might be, also it does not allow for management of degrees of 

adverse effects. In essence, avoidance is the only outcome 

contemplated, which I do not consider realistic or reasonable. I also 

do not consider it appropriate given the outcome of the RPS review 

and related policy settings and land use controls is unknown.”27 

44 With respect, the ‘avoid’ language contained in CIAL’s submission 

directly reflects the current wording in the CRPS.  The CRPS 

provisions are unambiguous and highly directive; new noise 

sensitive activities must be avoided within the 50dB Ldn Air Noise 

Contour.   

45 As the Panel will be cognisant of, the meaning of the word “avoid” 

has been the subject of Supreme Court commentary in the context 

of the New Zealand Coastal Policy Statement:28 

[96] In that context, we consider “avoid” has its ordinary meaning of “not 

allow” or “prevent the occurrence of”. In the sequence, “avoiding, 

remedying, or mitigating any adverse effects of activities on the 

environment” in s 5(2)(c) for example, it is difficult to see that “avoid” 

could sensibly bear any other meaning. 

 
27  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraph 133. 

28  Environmental Defence Society Incorporated v The New Zealand King Salmon 

Company Limited [2014] NZSC 38. 
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46 The Supreme Court in the recent Port Otago decision examined the 

case law on the meaning of “avoid” and concluded:29 

[68] All of the above means that the avoidance policies in the NZCPS 

must be interpreted in light of what is sought to be protected including 

the relevant values and areas and, when considering any development, 

whether measures can be put in place to avoid material harm to those 

values and areas. 

47 In this case, the amenity of residents and the safe and efficient 

operation of Christchurch Airport is what is sought to be protected.  

The measures that can be put in place to avoid causing material 

harm in relation to those values are those put forward in CIAL’s 

relief on the Proposed Plan, including density controls.   

48 These measures are necessary to avoid material harm in light of 

CIAL’s expert evidence.  CIAL’s experts consider that such strong 

direction is entirely appropriate and necessary to protect the 

amenity of the community and to protect Christchurch Airport from 

reverse sensitivity effects.  Density controls and avoiding noise 

sensitive activities on land subject to 50dB Ldn in the first place are 

the core land use planning tools supported by the experts.  It has 

also been recognised by the Courts, on numerous occasions, that 

the appropriate planning response is to keep the numbers of people 

affected by airport noise to a minimum and hence limiting the 

number of people highly annoyed by airport noise.  For example, in 

Gargiulo v Christchurch CC:30 

[63] … in any event on the facts of this case we find that the density of 

dwellings (which is controlled by subdivision size) is so important around 

the Christchurch International Airport that it is a dominating factor in 

terms of weight. 

49 Importantly in Robinsons Bay Trust the Environment Court stated in 

relation to density controls as the method by which effects would be 

dealt with:31 

[49] The major argument for adopting the 50 dBA Ldn noise contour in 

Policy 6.3.7 relates to providing an additional control to reduce the 

potential for residents to become highly annoyed with aircraft traffic. We 

accept the clear evidence given to us that noise can create impacts on 

amenity and some people will become highly annoyed. We also accept 

that there would be some benefit to the airport in future-proofing its 

operation. That benefit is one that has local, regional and national 

significance. It was not clear to us what alternative means would produce 

 
29  Port Otago Ltd v Environmental Defence Society Inc [2023] NZSC 112 at [68]. 

30  BD Gargiulo v Christchurch CC, C 137/2000, 17 August 2000, Jackson J (EnvC). 

31  Robinsons Bay Trust & Ors v Christchurch CC, C 60/2004, 13 May 2004, Smith J 

(EnvC) (Interim decision). 
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this outcome. We conclude that in these circumstances alternative means 

are not appropriate. 

50 To be clear, CIAL is not seeking to unwind the clock on residential 

development or other noise sensitive activities already provided for 

under the Operative Plan, including the two plan changes 

promulgated by the Earthquake Recovery Minister.  As explained by 

Mr Kyle, CIAL’s relief on the Proposed Plan is qualified (e.g. by 

seeking minimum density requirements) so to not prohibit certain 

land uses entirely.  However, in order to give effect to the strong 

direction contained in the CRPS provisions, it is critical that the 

Proposed Plan does not enable any additional or intensified noise 

sensitive development beyond what the Operative Plan provides for. 

51 As outlined above, FDAs are not exempt from the direction 

contained in Policy 6.3.5(4).  That is, new noise sensitive activities 

are to be avoided in all locations that are subject to aircraft noise 

levels of 50dB Ldn or greater.  

RELEVANCE OF THE REMODELLED CONTOUR  

52 As explained in Hearing Stream 1, Policy 6.3.11(3) in the CRPS 

requires certain processes with respect to remodelling the Noise 

Contours.  The evidence of Mr Hawken and Ms Smith outlines the 

process that has been undertaken.  

53 CIAL’s submissions and further submissions on the Proposed Plan 

included the then draft updated contours that were prepared by 

CIAL’s expert team and submitted to ECan for peer review (Draft 

Updated Contours).  

54 At the time of preparing evidence and legal submissions for Hearing 

Stream 1, the Draft Updated Contours had not been confirmed by 

ECan’s independent peer review panel.  However, we signalled to 

the Panel at the hearing on 18 May 2023 that, through the detailed 

peer review process, there had been some adjustments to the 

modelling methodology and assumptions and that the shape of the 

final updated contours were likely to be different from the Draft 

Updated Contours. 

55 The final updated contours were subsequently agreed between CIAL 

and ECan’s experts in June 2023 (Updated Contours).  CIAL’s relief 

is therefore based on the outer geographical extent of the contour 

as shown in the CRPS (Operative Contours) and the evidence 

produced to the Panel which shows where future noise levels of 

50dB Ldn or greater will be experienced i.e. Updated Contours 

(Outer Envelope methodology).  In practical terms the Operative 

Contours sits geographically inside the Updated Contours.  
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Why should the Proposed Plan provisions be based on the 

Updated Contours? 

56 The Updated Contours are the “best available evidence” for inclusion 

in the Proposed Plan and to inform where intensification and new 

residential rezonings should be avoided because they show where 

the effects of 50 dB Ldn or greater will be experienced and therefore 

where 18-27% of the population will be highly annoyed.  

57 The advice from CIAL’s experts (Mr Hawken, Ms Smith and Mr 

Kyle) is that the Updated Contours are the best up-to-date technical 

information to identify where aircraft noise effects are likely to be 

felt.  The Updated Contours are therefore the best information to 

base land use planning provisions off.   

58 Furthermore, it is clear from Ms Hampson and Mr Sellars that the 

negative effects, from an economics and housing capacity 

perspective, associated with applying CIAL’s relief to land within the 

Updated Contours are minimal.   

Why is the ‘sequencing issue’ irrelevant to decisions on the 

Proposed Plan? 

59 Council’s section 42A officer comments that the relevant CRPS 

provisions do not state that the Noise Contours can be changed 

without a formal Resource Management Act (RMA) review process.32  

They consider that the relief sought by CIAL in relation to the 

Updated Contours is premature and should instead be considered 

via another process following completion of the CRPS review.33   

60 The Council officer cites a number of documents to support this view 

however none of these authorise the Panel to ignore relevant, and 

the best available, evidence as to where adverse effects of aircraft 

noise will be experienced.  The officer refers to: 

60.1 ECan’s public commentary ahead of the formal CRPS review 

process where it states “At this stage, the new contours are 

considered to be technical information only.” 

60.2 That statement may be correct as far as the CRPS goes but it 

is unclear what “only” means for this Panel which actually has 

the evidence from relevant experts in front of it; the Panel is 

obliged to consider that evidence it in its decision making. 

The Panel is not entitled to ignore the evidence of where 

effects will be experienced simply because of some future 

review process.  The CRPS is not an expert witness as to the 

 
32  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraph 124. 

33  Ibid at paragraph 127. 
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extent of effects and it does not depict up to date 

information.   

60.3 The officer also refers to a Joint Witness Statement by 

Waimakariri District Council and ECan on Private Plan Change 

31.  The reference is incomplete as the Joint Witness 

Statement also included the Applicant’s expert witness.  ECan 

is also giving evidence for this hearing and Ms Mitten can 

answer the Panel’s questions directly.  

60.4 The officer also refers to the Selwyn District Hearing Panel 

recommendation in relation to the Selwyn District’s Variation.  

The Officer refers to the Qualifying Matter recommendation 

report.  We firstly note that the Qualifying Matter 

recommendation report simply states that inclusion of 

Updated Contours in the CRPS would have to follow an RMA 

Schedule 1 process.  It does not state that a Schedule 1 

process must take place before they are considered as 

evidence in other processes e.g. district plan reviews.   

60.5 We also highlight the Rezone Rolleston recommendation 

report which states:34 

• Variation 1 did not include the CIAL noise contour as a qualifying 

matter in HPW30 because at the time of notification, the operative 

50dBA Noise Control Overlay only covered land zoned GRUZ. 

• We accept that if the 50dBA CIAL Noise Control Overlay did impinge 

on MRZ zoned land then it would clearly be an appropriate qualifying 

matter under RMA s 77I(e). However, we decline to recommend 

amending HPW30 to refer to either of CIAL’s recently remodelled 

50dBA noise contours in the absence of an SDC assessment under 

ss32 and 77L of the RMA. 

61 To explain, the timing of the Rezone Rolleston process was well 

ahead of the Noise Contour remodelling process, and the scope of 

CIAL’s submissions and the evidence that CIAL produced did not 

introduce or include a proper assessment so as to justify the 

Updated Contour as a new qualifying matter over a particular piece 

of land where a landowner sought rezoning.  The Operative Contour 

was however adopted as an existing Qualifying Matter and impacts 

the same piece of land (although to a slightly different extent). 

62 This confirms that, unlike here, it was only the lack of evidence and 

associated statutory analysis which prevented the Hearings Panel 

making decisions based on the Updated Contours.  It is worth 

highlighting that, in the Selwyn context, almost the entire district 

 
34  PDP Hearing 30.1: Rezoning Requests – Rolleston at paragraph 70. 
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plan review process, including the Variation, had taken place before 

the Updated Contours were confirmed.  That is not the case here.  

63 It would obviously be preferable for the CRPS review to take place 

first and the updated policy direction to be clear before decisions are 

made on areas that are appropriate for intensification or residential 

rezoning.  But the issue of the timing of the Proposed Plan and 

Variation process are out of CIAL’s control; CIAL has to present the 

most up to date evidence as it comes to hand about where the 

impacts of Christchurch Airport’s operations will be felt.  That is, of 

course, the duty of CIAL’s expert witnesses.   

64 In our submission the sequencing issue should not be determinative 

when considering the evidential merits of including the Updated 

Contours in the Proposed Plan and when making decisions about the 

appropriate locations for intensification and rezonings after 

considering and assessing that evidence as well as the supporting 

policy direction. 

65 Council’s section 42A officer also alludes to inefficiencies if the 

Proposed Plan incorporates the Updated Contours, and then the 

CRPS planning framework that supports them changes through the 

CRPS review.35   

66 In our submission, the risk of adverse outcomes if the Proposed Plan 

does not incorporate the Updated Contours at this time far 

outweighs any associated potential planning inefficiencies.  Failure 

to consider the Updated Contours in the context of rezoning or 

intensification proposals will create landowner expectations and may 

allow the horse to bolt on inappropriate intensification or rezoning 

until before the CRPS review process is complete.  A cautious 

approach is warranted given that any inappropriate development in 

the meantime would be very difficult, if not impossible, to undo. 

67 In our submission, it would be a perverse outcome for the Panel to 

base its decisions on the Proposed Plan on outdated theory about 

where effects will be felt.  It is the evidence before the Panel which 

represents the best available information of where the adverse 

effects of aircraft noise are going to be experienced.   

68 When viewed in the round, there is little to lose by including the 

Updated Contours in the Proposed Plan now.  At worst, if the policy 

were to change during the upcoming CRPS review and, for example, 

the 55 dB Ldn Noise Contour were to be adopted as the point of 

avoidance, then land would be able to be released for residential 

development and there would simply have been a delay in the 

rezoning of the FDA land or intensification.  It should be noted that 

 
35  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraph 128. 
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the FDA land is included in the Council’s information as being 

capacity for the long term so there is ample time available to free 

up land in the event the CRPS review moves from the current policy 

position. 

69 On the other hand, there is the potential for significant 

consequences if the evidence of the Updated Contours is ignored 

through the Proposed Plan review and decisions are made on what 

is known to be out of date information from a modelling process 

which occurred in 2008.  This would enable the horse to bolt on 

intensification and residential rezoning in areas that, if it sticks to its 

current policy position of using the 50dB Ldn contour, the CRPS 

process might later determine to be inappropriate. 

Why can the Proposed Plan provisions be based on the 

Updated Contours? 

70 There are two relevant matters to consider when answering this 

question.  

Would the Proposed Plan be inconsistent with the CRPS if it 

utilised the Updated Contours?  

71 Council’s section 42A officer also points to the fact that Policy 

6.3.5(4) and Policy 6.3.11 of the CRPS refer to Map A and the Noise 

Contours, observing that Map A currently depicts the Operative 

Contour.36   

72 However, Mr Kyle (similarly to Mr Millar in Hearing Stream 1) 

explains that relevant provisions of the CRPS do not refer to “the 

50dB Ldn Noise Contour on Map A”.  Council’s reporting officer is 

correct that “50dB Ldn Noise Contour” and “Map A” are both used 

within the same CRPS policies, but they are not qualified by each 

other.  Importantly, the direction to avoid noise sensitive activities, 

relates to the “50dB Ldn Noise Contour” only.   

73 Accordingly, it is submitted that the Updated Contours can 

appropriately be included in the Proposed Plan without frustrating 

the CRPS and would be consistent with the policy when based on up 

to date evidence about where noise levels of 50dB Ldn or greater 

will be experienced. 

74 This is also in the context of a practical situation where the 

Operative Contour falls within the Updated Contour so, even on the 

Officer’s interpretation, adopting the Updated Contour also gives 

effect to Policy 6.3.5 (4).  In other words the Panel cannot do less 

than the Policy requires but, after hearing up to date evidence, it 

can do more.  

 
36  Ibid, at paragraph 124 to 128. 
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CIAL’S RELIEF IN RELATION TO NOISE CONTOURS 

75 Council’s section 42A officer is concerned that accepting CIAL’s 

submission would involve amending large parts of the Proposed Plan 

and would provide a prominence to Christchurch Airport to an extent 

that is not justified.37   

76 It is accepted that the relief contained in CIAL’s submission touches 

a large number of chapters and provisions in the Proposed Plan.  

Through the preparation of evidence for Hearing Stream 10A 

counsel and CIAL’s expert team have revisited CIAL’s submission 

and, without diluting the need for the Proposed Plan to appropriately 

recognise and provide for the safe and efficient operation of 

Christchurch Airport, concur that some rationalisation and 

consolidation of CIAL’s relief is appropriate.   

77 Mr Kyle has proposed a refined approach, with amendments in full 

contained in Annexure B of his evidence.38   For completeness, we 

note that CIAL’s submission was intended to apply across the 

district to all land that is subject to noise levels of 50dB Ldn or 

greater.  While not expressly stated that this was for all (relevant) 

zones in the Proposed Plan, that was clearly the intent of CIAL’s 

submission and Mr Kyle’s proposed approach was prepared 

accordingly. 

78 It is submitted that the relief now sought by CIAL avoids 

unnecessary repetition in the Proposed Plan, but achieves the 

outcomes sought in CIAL’s submission; being to avoid new noise 

sensitive activities beyond that already provided for in the Operative 

Plan. 

Is the FUDA certification process lawful? 

79 CIAL is aware of the submissions given on behalf of Carter Group 

Limited and Rolleston Industrial Developments Limited and adopts 

them. 

WHY IS BIRD STRIKE RISK MANAGEMENT IMPORTANT? 

80 As outlined by Mr Hawken, management of bird strike risk is a core 

airport safeguarding matter, and it is a matter that CIAL takes very 

seriously.  CIAL has a responsibility to provide a safe operating 

airport environment and therefore actively works to minimise the 

threat and incidence of bird strike around Christchurch Airport.   

 
37  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraphs 132 to 135 and 138. 

38  Summarised at paragraph 88 in the statement of evidence of Mr John Kyle for 

Hearing Stream 10A, dated 2 February 2024.  
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81 Off-airport activities can increase bird strike risk if not appropriately 

managed, and they can affect the ability of CIAL to provide a safe 

environment.  Ms Hayman will speak to CIAL’s management 

approach in greater detail. 

82 CIAL’s aim is not to prevent land-use activities taking place or to 

add significant burden, however a balance does need to be struck.  

Mr Kyle’s evidence provides a proposal to strike this balance and 

Dr Bull provides evidence on the bird populations and context in 

Waimakariri.  CIAL’s goal through the Proposed Plan is to trigger 

consideration of bird strike risk issues amongst landowners and 

Council staff, and to ensure that activities which could increase bird 

strike risk are appropriately managed or designed to mitigate that 

risk. 

83 As notified, the Proposed Plan does not include any provisions that 

seek to manage the effect of bird strike risk activities; in RMA terms 

it is an effect with low statistical probability but of high consequence 

to health and safety.39  Mr Kyle supports the relief sought by CIAL 

on the basis that it is consistent with the outcomes sought by the 

CRPS, and that the proposed management framework recognises 

that many of the bird strike risk activities can be appropriately 

managed. 

84 Council’s section 42A officer is of the view that management 

approaches outside of the Proposed Plan are more appropriate. This 

seems to be based on an independent ecological review of CIAL’s 

submission.  Dr Bull has responded to the independent ecological 

review where relevant.  CIAL undertakes a suite of management 

approaches in relation to bird strike risk and this will be explained 

by Ms Hayman.  The provisions sought by CIAL in the Proposed 

Plan are just one, crucial, element to ensure that CIAL is able to 

work with Council staff and landowners in order to efficiently 

implement the appropriate management approach.  

Civil Aviation requirements  

85 Civil Aviation Rules are made by the Civil Aviation Authority (CAA) 

under the Civil Aviation Act 1990.  Civil Aviation Rule 139.71 

requires: 

An applicant for the grant of an aerodrome operator certificate [i.e. CIAL] 

must, if any wildlife presents a hazard to aircraft operations at the 

aerodrome, establish an environmental management programme for 

minimising or eliminating the wildlife hazard. 

86 Guidance on how to comply with Rule 139.71 is set out in an 

Advisory Circular (AC139-16, published by the CAA) (the AC).  The 

 
39  The term “effect” under section 3 of the RMA includes any potential effect of low 

probability which has high potential impact. 
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AC notes at the outset that it is not exhaustive in addressing how to 

control bird hazards and that it presents methods to assist both 

aerodrome operators and local territorial authorities. 

87 Of particular note, AC13-16 states:40 

Particularly severe problems arise when birds make regular flights across 

an aerodrome (e.g., when they fly between roosts and feeding areas). 

The greatest problem at many aerodromes is the presence of one or 

more waste disposal sites near the aerodrome. These facilities provide 

food for many birds, mainly gulls, which may then use adjacent 

aerodromes as loafing and resting sites. 

Therefore, it is crucial aerodrome operators make submissions 

during urban planning or district scheme reviews and work with 

local authorities to ensure bylaws are established, so municipal 

authorities know that such activities influence bird populations, which can 

be hazardous to air transportation if near an aerodrome and approach or 

take-off flight paths for aircraft. 

88 The AC notes various types of land use which can be hazardous such 

as landfills, wastewater treatment plants, cropping, rearing of 

animals, recreational activities with large open grounds or 

waterbodies.41  Dr Bull elaborates on land uses considered to be a 

bird strike risk activity in her evidence.42 

89 The AC also specifies various management techniques for aspects of 

hazardous land uses (such as planting native trees to discourage 

birds or shift a population away from the area, and specific control 

methods for particular species).  It recommends that local 

authorities are told about the hazards in the area and encouraged to 

develop land use restrictions and management techniques to 

minimise the presence of birds near aerodromes. 

Relevant higher order planning framework 

90 The relevant CRPS provisions are outlined in Mr Kyle’s evidence.  

Particularly relevant to the issue of bird strike risk: 

91 Objective 5.2.1(f) requires that “development is located so that it 

functions in a way that … is compatible with, and will result in the 

safe, efficient and effective use of regionally significant 

infrastructure’. 

 
40  AC139-16 Wildlife Hazard Management at Aerodromes, page 11. 

41  Ibid, page 12-14. 

42  Which include the addition of permanent artificial waterbodies greater than 
1000m2, intensive farming (including piggeries), fish processing, abattoirs and 

freezing works. 
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92 Policy 6.3.5 provides for: 

92.1 the continued safe, efficient and effective use of regionally 

significant infrastructure; 

92.2 the provision for efficient and effectively functioning 

infrastructure; and  

92.3 seek to ensure that land use activities and new development 

are managed including activities that have the potential to 

limit the efficient and effective “provision, operation, 

maintenance or upgrade of strategic infrastructure and freight 

hubs”.  

93 The CRPS also recognises bird strike risk specifically as a necessary 

consideration in the context of provisions which promote 

enhancement / creation of wetlands (a bird strike risk activity).  

Approach to available information  

94 Council’s section 42A officer questions whether there is sufficient 

evidence to justify CIAL’s relief in relation to bird strike.43 

95 There is substantial information on the rationale for provisions to 

manage bird strike risk off-airport, international guidance and best 

practice.  Dr Bull has provided evidence on local bird populations, 

including information collected by CIAL.  Ms Hayman will address 

the official recorded bird strikes and near misses at Christchurch 

Airport.   

96 It is acknowledged that there are some gaps in the information 

available for Canterbury.  The work to understand the exact flight 

patterns and behaviour of the various bird populations in the local 

context is ongoing.  

97 However, it is submitted that there is sufficient evidence before the 

Panel to support the relief sought by CIAL44 in the Proposed Plan.  

Where there is incomplete information, there is nevertheless some 

evidence that is supplemented with the clear international guidance 

outlined above.  

98 To the extent that the Panel may consider there is any uncertainty 

or insufficient information, the precautionary principle is relevant 

and supports imposition of planning rules to manage the actual and 

 
43  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraph 166. 

44  As refined in the statement of evidence of Mr John Kyle for Hearing Stream 

10A, dated 2 February 2024. 
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potential effects of land use which could increase the risk of bird 

strike at Christchurch Airport.  

99 The precautionary principle is inherently incorporated into the RMA 

through the definition of “effect”, in particular s 3(f), the definition 

of sustainable management, and in s 32(2)(c) which requires an 

assessment of the risk of acting or not acting if there is uncertain or 

insufficient information about the subject matter of the provisions.45 

100 In this case, the risk of a bird strike occurring at Christchurch 

Airport is evidenced by the historical CAA data and will be addressed 

in Ms Hayman’s evidence.  The gravity of a bird strike varies, but 

there is potential for bird strike to result in very serious outcomes, 

compromising public safety.  

101 It is submitted that the relief sought by CIAL is required as part of 

the suite of regulation and active management undertaken by CIAL 

to manage the effects of bird strike risk.  CIAL’s relief is appropriate, 

given the risk of not acting.  The provisions sought have been 

designed with the aim of placing as little burden on landowners as 

possible – focusing on facilitating discussion with CIAL and risk 

assessment / management plans where necessary.  Ms Hampson 

concludes that regulating bird strike risk activities within 13km of 

Christchurch Airport is the most efficient approach from an 

economics perspective.  Mr Kyle supports CIAL’s proposed bird 

strike management framework, as it recognises that many of the 

bird strike risk activities can be appropriately managed.  

Approach to bird strike risk management in Christchurch and 

Selwyn   

102 Council’s section 42A officer is critical of CIAL’s relief relating to bird 

strike risk management within the 8km and 13km radii of the 

runway thresholds at Christchurch Airport on the basis that the 

radii, and their associated land use controls, do not exist in the 

Christchurch and Selwyn District Plans.46   

Christchurch District Plan 

103 The relief sought by CIAL in relation to the Proposed Plan is 

consistent with the relief that it sought in the Christchurch 

Replacement District Plan process (rules associated with 3km, km 

 
45  Golden Bay Marine Farmers v Tasman District Council NZEnvC Christchurch 

W42/2001, 27 April 200: the Court doubted the practicalities of implementing the 

precautionary principle as a legal standard and was firmly of the view that the 

precautionary principle is not extraneous to the RMA and does not provide 
additional weight to the decision-make. See also Shirley Primary School v 

Christchurch City Council [1999] NZRMA 66 at [21] and [22]; Wratten v Tasman 

District Council (1998) 4 ELRNZ 148.   

46  Officer’s Report: Christchurch International Airport Ltd – Airport Noise Contours 

and Bird Strike, dated 9 January 2024 at paragraphs 169 to 174. 
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and 13km radii).47  However, the approach and drafting has been 

further refined with the benefit of additional information and 

extensive work in this area.  

104 The Independent Hearings Panel for the Christchurch process 

accepted that regulation was necessary for certain land use 

activities in certain circumstances.48  The Christchurch District Plan 

also contains objectives and policies providing for bird strike risk 

management.49 

Selwyn District Plan 

105 CIAL’s submission on the proposed Selwyn District Plan sought a 

suite of provisions to ensure a consistent approach to managing 

activities that constitute a bird strike risk.   

106 The proposed Selwyn District Plan includes a non-complying activity 

rule for landfills within 13km of a runway at Christchurch Airport, as 

well as a notification requirement to CIAL.  It was not considered 

that any additional provisions relating to bird strike were necessary 

as, based on the evidence provided by CIAL’s experts, only the 

activities associated with landfills were likely to generate bird strike 

risk in areas beyond 9km of Christchurch Airport.50  

107 However, CIAL has appealed the Decision not to recommend an 

objective and policy framework relating to bird strike in the 

proposed Selwyn District Plan.  CIAL has also sought a new 

definition for “bird strike risk activity” and insertion of the 8km and 

13km bird strike risk management areas as an overlay, consistent 

with its relief sought on the Proposed Plan.   

108 Appeals on the proposed Selwyn District Plan are yet to be heard. 

PART ONE CONCLUSION 

109 In summary: 

109.1 Policy 6.3.5(4) of the CRPS applies to all areas that are 

subject to noise levels of 50dB Ldn or greater, except for 

specific types of land listed in the policy, and provides that 

 
47  See Part 6.7.4.3 Activity status tables – Bird strike Management Areas. 

48  For example, various matters of control and discretion including intensive 

farming (17.11.2.3), activities within the Waimakariri Flood Management Area 
(5.4.3.3), stormwater design for utilities (11.10.5(h) and 11.10.6(j)), creation of 

waterbodies in the Specific Purpose Golf Resort Zone (13.9.6.6), subdivision 

servicing and infrastructure (8.7.4.3(f)).  

49  For example Strategic Objective 3.3.12(b)(iv), Policy 6.7.2.1.2, Policy 8.2.3.4. 

50  PDP Hearing 4: Energy and Infrastructure. 
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noise sensitive activities are to be avoided in those areas.  

The relief proposed by Mr Kyle gives effect to Policy 6.3.5(4). 

109.2 The Updated Contours can and should be included in the 

Proposed Plan on the basis that they are the best available 

evidence of where noise levels of 50dB Ldn or greater will be 

experienced and where intensification and new residential 

rezoning should therefore be avoided. 

109.3 Bird strike risk management is a core airport safeguarding 

matter, and the relief proposed by CIAL (and endorsed by Mr 

Kyle) strikes the right balance to implement the appropriate 

management response for certain types of incompatible land 

use. 

PART TWO: VARIATION 1 TO THE PROPOSED WAIMAKARIRI 

DISTRICT PLAN 

110 The second part of these legal submissions addresses CIAL’s relief in 

relation to Variation 1 to the Proposed Plan (Variation). 

111 Ms Hampson prepared a separate brief of evidence specifically 

relating to CIAL’s relief on the Variation.  In addition, the evidence 

of Mr Sellars, Ms Smith, Mr Hawken and Mr Kyle for the 

Proposed Plan also addresses the Variation. 

Scope of Variation 1 to the Proposed Plan 

112 As the Panel will be aware, the Resource Management (Enabling 

Housing Supply and Other Matters) Amendment Act 2021 (the 

Amendment Act) came into force on 21 December 2021.   

113 The Amendment Act required specified territorial authorities, 

including Waimakariri District Council, to apply the MDRS to existing 

residential areas and implement Policies 3, 4 and 5 of the NPS-UD 

(the intensification policies). 

114 The Amendment Act provides a streamlined planning process (ISPP) 

for how Councils are to achieve the Act’s requirements.  This is 

achieved through the use of an intensification planning instrument 

(IPI).51 

115 Where a Council had already notified a Proposed Plan before the 

Amendment Act came into force, it was required to notify a single 

variation to its Proposed Plan to incorporate the MDRS.52  The 

 
51  RMA, section 80E, as inserted by the Amendment Act.  

52  RMA, schedule 12, clause 33(2), as inserted by the Amendment Act. 
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Variation is the IPI and must use the ISPP to incorporate the MDRS 

and give effect to the NPS-UD intensification policies.53  

116 As required by the Amendment Act, Waimakariri Council notified 

Variation 1 (being a variation to the Proposed Plan) on 13 August 

2022.  It is important not to conflate the Variation and the Proposed 

Plan.  These processes are separate and distinct from one another, 

each having different decision makers with different roles, inherent 

differences in procedure (e.g. cross examination) and different 

appeal rights.54 

CIAL’s relief on Variation 1  

117 The Amendment Act required Councils to incorporate MDRS into 

every relevant residential zone by August 2022, provided that the 

MDRS may be less enabling of development in areas where a 

qualifying matter applies.55 

118 Qualifying matters are defined in the National Policy Statement on 

Urban Development (NPS UD) and section 77I of the RMA and 

include: 

any matter required for the purpose of ensuring the safe or efficient 

operation of nationally significant infrastructure. 

119 Christchurch Airport is nationally significant infrastructure.  The 

qualifying matter required for the purpose of ensuring the safe or 

efficient operation of Christchurch Airport is land use controls 

applying to areas subject to 50dB Ldn or greater of aircraft noise 

(Airport QM).   

120 The Variation as notified included an Airport QM on the basis of the 

Operative Contour.  However, for the reasons explained earlier in 

part one of these legal submissions, the geographic extent of the 

Airport QM should be based on the Updated Contours in order to 

accurately reflect areas where residents will experience levels of 

noise of 50dB or greater.   

121 As explained by Mr Kyle, the rationale underpinning CIAL’s relief on 

the Proposed Plan is fundamentally the same for the Variation.  

Similarly, the evidence filed on behalf of CIAL reaches substantially 

the same conclusions for the Proposed Plan and the Variation.56 

 
53  RMA, schedule 12, clause 33(3), as inserted by the Amendment Act. 

54  RMA, schedule 12, clause 36, as inserted by the Amendment Act. There are no 

appeal rights in relation to a variation to a proposed plan that is the specified 
territorial authority’s IPI, but appeal rights on the underlying proposed district 

plan remain in-tact.  

55  RMA, s 80F(1)(a) and 77I. 

56  Mr Sellars is of the opinion that one of the reasons that house buyers are 

attracted to inner North Canterbury is the larger section sizes and low 
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122 For the same reasons outlined in part one of these legal submissions 

CIAL seeks that, within the Airport QM (based on the geographic 

extent of the Updated Contours), density standards are limited to 

those currently provided for in the Operative Plan.  The Operative 

Plan densities are the most effective to ensure appropriate amenity 

outcomes for residents, and to ensure the effective and efficient 

operation of Christchurch Airport.  CIAL’s relief enables a level of 

development of land that has historically been zoned for residential 

use, but ensures that residential density is not increased any 

further.   

123 Some guidance as to the interpretation of the CRPS and the 

evidence in the context of intensification within “existing residential 

zones” can be found in the decision of the Independent Hearing 

Panel determining the Replacement Christchurch District Plan.   

123.1 Overall the Panel considered that, although there is no 

absolute direction in the CRPS to avoid any further noise 

sensitive activities in existing residentially zoned land within 

the Air Noise Contour, there is still a need to evaluate 

whether such activities should be avoided or restricted so as 

to give proper effect to Policy 6.3.5 and related CRPS 

objectives and policies.57  The Panel recognised the need for 

an ongoing capacity to assess relevant reverse sensitivity and 

noise mitigation matters for residential intensification above a 

certain scale.58 

123.2 In the end, the Panel determined that, for residential zones in 

the Christchurch District that sit within the 50dB Ldn Noise 

Contour, residential activities which do not meet the then 

permitted zone standards should have restricted discretionary 

activity status.59  This demonstrates that density (amongst 

other things) was a key matter for decision makers to control 

in order to give effect to the CRPS.  To further enable 

intensification or new residential rezonings in the Proposed 

Plan beyond that allowed under the Operative Plan provisions 

would be at odds with this approach. 

124 We note that the map included as Appendix B(i) to CIAL’s 

submission on the Variation did not accurately depict the densities 

sought within the Airport QM.  This map was produced utilising 

Proposed Plan zones and associated densities.  However, it was 

 
development density, and that this is unlikely to change in the foreseeable 

future.  Ms Hampson concludes that there is little difference in the opportunity 

costs arising from CIAL’s relief on the Proposed Plan and the Variation. 

57  Decision 10 Residential (Part), Independent Hearings Panel, 10 December 2015, 

at [195].   

58  Ibid, at [235]. 

59  Ibid, at [237]. 
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clear in the body of the submission itself that the ‘residential density 

areas’ were to be based on the status quo i.e. Operative Plan 

densities.  The map appended to Mr Kyle’s evidence correctly 

demonstrates CIAL’s relief in relation to residential densities within 

the 50dB Ldn Noise Contour and should be the map considered by 

the Panel.  The densities sought under the Proposed Plan and 

Variation are the same; being those provided for in the Operative 

Plan. 

PART TWO CONCLUSION 

125 In relation to Council’s obligations under the Amendment Act, the 

Panel must implement the Airport QM to prevent intensification or 

the creation of new residential land in areas that be subject to 

future aircraft noise levels of 50dB Ldn or greater.  

126 Within the Airport QM (based on the geographic extent of the 

Updated Contours), density standards should therefore reflect those 

currently provided for in the Operative Plan. 

 

Dated 11 February 2024 
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APPENDIX A: TIMELINE OF RELEVANT PLANNING INSTRUMENTS  

Below is a brief summary timeline of relevant planning instruments and their purpose.   

Document Time of 

implementation 

Comments 

Plan Change 

1 to Chapter 

6 of the 

Canterbury 

Regional 

Policy 

Statement 

(CRPS) (PC1 

2007)  

Notified in 2007 This followed a process initiated by ECan in 

2003 to develop a growth strategy for 

Greater Christchurch. 

PC1 2007 was determined and, at the time 

of the 2011 earthquakes, was on appeal to 

the Environment Court.  

The Minister for Canterbury Earthquake 

Recovery utilised powers under the 

Canterbury Earthquake Recovery Act 2011 

(CERA) to revoke PC1 2007 to stop the 

Environment Court appeals process.  

Public Notice 

under Section 

27(1)(a) of 

CERA (see 

here) 

Took effect from 

8 October 2011 

New chapter inserted into the Canterbury 

Regional Policy Statement – “Response to 

Canterbury earthquakes”.  

The amendments directed by the Minister 

set in place the Christchurch Airport Noise 

Contour protection framework, but exclude 

Kaiapoi from having to comply with the 

limitations on residential development in 

order to offset the displacement of 

residential activities which were within the 

Kaiapoi Residential Red Zone inside the 

50dB Ldn noise contour. 

Public Notice 

under Section 

27(1)(a) of 

CERA (see 

here) 

Took effect from 

1 November 

2011 

Waimakariri District Plan amended to give 

effect to the Christchurch Airport noise 

contour provisions and the exemption for 

residential development in Kaiapoi. The 

same notice also provided for land to be 

developed by Sovereign Palms Ltd in the 

north-east of Kaiapoi.  

Public Notice 

under Section 

27(1)(a) of 

CERA (see 

here) 

Took effect from 

24 November 

2011  

Waimakariri District Plan amended to 

enable a higher level of density in 

Silverstream, West Kaiapoi in order to 

address the displacement of households 

from the “red zoned” areas. 

https://web.archive.org/web/20121117181422/http:/cera.govt.nz/news/2011/public-notice-air-noise-contours-and-kaiapoi-exclusion-8-october-2011
https://web.archive.org/web/20121117190313/http:/cera.govt.nz/news/2011/public-notice-kaiapoi-noise-contour-and-sovereign-palms-1-november-2011
https://web.archive.org/web/20121117222836/http:/cera.govt.nz/news/2011/public-notice-silverstream-west-kaiapoi-24-november-2011
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Document Time of 

implementation 

Comments 

Land Use 

Recovery 

Plan (LURP)60 

Took effect in 

December 

2013. 

A regional planning document prepared 

under CERA.   

It puts land use policies and rules in place 

to assist the rebuilding and recovery of 

communities (including housing and 

businesses) disrupted by the Canterbury 

Earthquakes. 

Of most relevance, however, it amended 

the CRPS to include Chapter 6 (Recovery 

and rebuilding of Greater Christchurch) and 

identified ‘greenfield priority areas’. The 

LURP acknowledges that noise sensitive 

activities must be avoided within identified 

airport noise contours. 

The LURP introduced the first iteration of 

what we know as ‘Map A’ into the RPS.  

Replacement 

Christchurch 

District Plan 

Took effect in 

December 

2015. 

The Independent Hearings Panel 

determined that, although there is no 

absolute direction in the RPS to avoid any 

further noise sensitive activities in existing 

residentially zoned land within the Air Noise 

Contour, there is still a need to evaluate 

whether such activities should be avoided or 

restricted so as to give proper effect to the 

CRPS. The Panel recognised the need for an 

ongoing capacity to assess relevant reverse 

sensitivity and noise mitigation matters for 

residential intensification above a certain 

scale. 

National 

Policy 

Statement on 

Urban 

Development 

Took effect in 

December 

2016. 

The purpose of the NPS-UDC was to ensure 

that councils enabled development capacity 

for housing and businesses (through their 

land-use planning infrastructure) so that 

urban areas could grow and change in 

response to the needs of their communities.  

The emphasis of the NPS-UDC was to direct 

councils to “provide sufficient development 

capacity and enable development to meet 

 
60  https://dpmc.govt.nz/our-programmes/greater-christchurch-recovery-and-regeneration/recovery-

and-regeneration-plans/land-use-recovery-plan  
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Document Time of 

implementation 

Comments 

Capacity 

(NPS-UDC)61  

demand in the short, medium, and long 

term.”62 

Our Space 

2018-2048: 

Greater 

Christchurch 

Settlement 

Pattern 

Update (Our 

Space)63 

Final report 

endorsed by the 

Greater 

Christchurch 

Partnership in 

June 2019. 

This document was expressly prepared to 

give effect to the NPS-UDC in Greater 

Christchurch and in particular the provision 

of “sufficient development capacity”.  Our 

Space identified that housing development 

capacity in Selwyn and Waimakariri is 

potentially not sufficient to meet demand 

over the medium and long term (10 to 30 

years).  

It was intended that this document then 

form the basis of changes to Regional and 

District Planning documents to give effect to 

the NPS-UDC in a planned and collaborative 

way across Greater Christchurch.  

Our Space proposed that Map A of the CRPS 

be amended to include ‘Future Development 

Areas’ which would give effect to the NPS-

UDC.  

We note that the Our Space Map A contains 

a note at the bottom which provides: “While 

it is intended Our Space provides some 

direction to inform future RMA processes, 

[this map] is indicative only.” Figure 10 of 

Our Space also incorporates the airport 

noise contours as a constraint on 

development.  

National 

Policy 

Statement on 

Urban 

Took effect in 

August 2020. 

This national policy statement replaced the 

previous NPS-UDC. 

It introduced a range of policies and 

objectives additional to the NPS-UDC.   

 
61 

https://environment.govt.nz/assets/Publications/Files/National_Policy_Statement_on_Urban_Develo

pment_Capacity_2016-final.pdf 

62  Refer for example OA2, PA1, PC1, PC3, PC4 of the NPS-UDC. 

63  https://greaterchristchurch.org.nz/assets/Documents/greaterchristchurch/Our-Space-final/Our-

Space-2018-2048-WEB.pdf 
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Document Time of 

implementation 

Comments 

Development 

(NPS-UD)64 

Plan Change 

1 to Chapter 

6 of the CRPS 

(PC1 2021)65 

PC1 made 

operative July 

2021. 

PC1 2021 was approved by the Minister for 

the Environment (the Minister) under the 

Streamlined Planning Process. 

PC1 2021 effectively amends the CRPS to 

include in Map A the Future Development 

Areas identified in Our Space, including at 

Rolleston, Rangiora and Kaiapoi.  Map A as 

contained in Our Space and PC1 are 

identical. Both identify the 50dB Ldn Air 

Noise Contour. 

PC1 2021 also introduced new objectives 

and policies around the new future 

development areas. The PC1 2021 

recommendation, which was approved by 

the Minister, states that any development in 

the new future development areas would 

still need to comply with Policy 6.3.5. 

Private Plan 

Change 71 to 

the operative 

Selwyn 

District Plan 

(see here)  

June 2022  Private plan change in Rolleston seeking to 

rezone land within the 50dB contour for 

residential use. 

Commissioner’s decision concluded that it 

was clearly inconsistent with and does not 

implement objectives and policies relating 

to the development of noise sensitive 

activities, or rezoning of land for residential 

activities, under the 50dB contour.   

Partially 

Operative 

Selwyn 

District Plan 

(see here) 

Took effect 

October 2023 

(certain parts 

subject to 

appeal) 

The notified version of the proposed Selwyn 

District Plan contained the 50dB Ldn Air 

Noise Contour.  

The Decision agrees that the 50dB Ldn and 

55dB Ldn Noise Control overlays (analogous 

to those in the CRPS) are overlapping and 

additional. Provisions seek to ‘avoid’ noise 

sensitive activities apply regardless of 

 
64  https://environment.govt.nz/assets/Publications/Files/AA-Gazetted-NPSUD-17.07.2020-pdf.pdf 

65  https://www.ecan.govt.nz/your-region/plans-strategies-and-bylaws/canterbury-regional-policy-

statement/change-chapter-6/ 

https://www.selwyn.govt.nz/__data/assets/pdf_file/0007/906622/PC71-Commissioner-Interim-Recommendation-7-June-2022.pdf
chrome-extenhttps://extranet.selwyn.govt.nz/sites/consultation/DPR/Shared%20Documents/PDP%20Decisions%20Reports/PDP%20Hearing%2017%20-%20Noise.pdf
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Document Time of 

implementation 

Comments 

whether these were contained within the 

50dB or 55dB Noise Control overlay.  

As notified, the proposed Plan did not give 

effect to Policy 6.3.5(4) of the CRPS with 

respect to ‘avoidance’ of noise sensitive 

activities within the 50dB Ldn Noise Control 

Overlay and in terms of requiring noise 

mitigation for permitted residential activities 

within the 55dB Ldn Noise Control overlay. 

Amendments to the proposed Plan were 

recommended accordingly.  
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APPENDIX B  

This Appendix provides extracts from relevant case law in which the Courts were required to consider land use planning rules under Air Noise Contours, 

and gave specific consideration to the importance of density controls.  This Appendix also provides extracts from case law relating to the limited 

exemption for residential development in Kaiapoi. 

CASE NAME BACKGROUND RELEVANT EXTRACTS 

BD Gargiulo v Christchurch 

CC, C 137/2000, 17 

August 2000, Jackson J 

(EnvC)  

Appeal against Christchurch City Council’s 

refusal to grant a subdivision and land 

use consent over land which was within 

the 50dBA Ldn noise contour.   

The Environment Court declined the 

appeal as the proposed plan implements 

a coherent pattern of objectives and 

policies which is consistent with the RPS 

in protecting the airport. The applicant’s 

aspirations were outweighed by the 

public benefit of protecting the airport.  

[31] … We draw two conclusions from this uncontroverted evidence: 

(a) There is a 10% chance that whoever lives on Lot 1 of Mr Gargiulo’s 

subdivision will be highly annoyed by noise of aircraft movements (quite 

apart from other noise from the airport); and 

(b) Moving the house on Lot 1 to the back will not change (a); nor will it 

mitigate the annoyance outside the house. 

… 

[39] However, these issues do not have to be resolved just on their own 

facts on a case-by-case basis without further help: there is guidance in 

the RPS and in the district plans). The CCC (and on appeal this Court) 

does not have to guess whether the effects of subdivision and a 

new house will be adverse, the RPS and the proposed district plan 

both imply (as we shall see when we consider them shortly) that 

subdivision within the 50 Ldn contour at a density greater than 

one lot per 4 hectares does have adverse effects. So the real issue in 

this case is not whether there will be more than minor (cumulative) 

effects on the environment but whether granting consent(s) will create a 

precedent that undermines the integrity of the proposed district plan. We. 

do not want to phrase that too dogmatically, because ultimately those 

distinctions all revolve around the same set of issues: how to control 
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cumulative effects. Nice legalistic distinctions are not particularly useful in 

this area. 

… 

[51] … All we can say here is that different objectives and policies in a 

district plan should be given different weights. Some should, under some 

plans, be given so much weight that they come close to prohibited 

activities (while always leaving it open for exceptional cases). We find 

that is the position here: the cumulative effect of the objectives 

and policies we have quoted show that the density provisions of 

the proposed plan should be given considerable weight. 

… 

[63]… In any event on the facts of this case we find that the density of 

dwellings (which is controlled by subdivision size) is so important 

around the Christchurch International Airport that it is a 

dominating factor in terms of weight. 

Robinsons Bay Trust & Ors 

v Christchurch CC, C 

60/2004, 13 May 2004, 

Smith J (EnvC) (Interim 

decision)  

Decision on how much land (either land 

within the 50dBA contour line or 55dBA 

contour line) should be covered by a 

policy in the proposed Christchurch City 

Plan restraining noise sensitive urban 

development.  

The Environment Court concluded that 

the 50dBA Ldn line would be better for 

inclusion in the policy.   

[24] We have concluded that below 55 dBA Ldn the major known effect of 

noise is annoyance (an amenity effect)… 

… 

[49] The major argument for adopting the 50 dBA Ldn noise contour in 

Policy 6.3.7 relates to providing an additional control to reduce the 

potential for residents to become highly annoyed with aircraft traffic. We 

accept the clear evidence given to us that noise can create impacts on 

amenity and some people will become highly annoyed. We also accept 

that there would be some benefit to the airport in future-proofing its 

operation. That benefit is one that has local, regional and national 

significance. It was not clear to us what alternative means would 
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produce this outcome. We conclude that in these circumstances 

alternative means are not appropriate. 

… 

[58] … We do accept that there are likely to be a percentage of 

persons highly annoyed even below the 50 dBA Ldn noise contour. 

Although that percentage is significantly less than at the 55 dBA Ldn 

contour, we accept this may lead to an increased level of complaints. In 

our view such complaints are going to be inevitable in any event as the 

noise levels for airport activity within the existing urban area moves 

towards the 50 and 55 dBA Ldn contours in the next twenty to thirty 

years. 

[59] We have concluded as a fact that a greater number of 

dwellings between the 50 and 55 dBA Ldn contour will lead to an 

increased number of persons being highly annoyed by aircraft 

traffic. That effect is one on the amenity of the persons who may reside 

under the flight path and accordingly is an effect which we should properly 

take into account, particularly under section 5 of the Act. However, it is 

also an effect which has a cost (in the wider meaning of that term) in 

terms of its effect on the local amenity. It is an effect which is not 

internalised to the airport and its land and is therefore shifted to the 

owners of land under the flight path. Thus, although there is no prospect 

of curfew on the airport at this time, there is likely to be an adverse 

effect on amenity of persons living within the 50 dBA Ldn contour 

line and thus an environmental cost imposed. 

… 

[63] … Effectively, with the adoption of a 55 Ldn contour the Court would 

be accepting that there are areas where residential development is not 

discouraged that would have amenity levels lower than those generally 
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anticipated in terms of the Proposed Plan in respect of noise. Disregarding 

noise from roads, it could be argued that many development areas of the 

city may be subject to noise in excess of that proposed under the 

Proposed Plan. However, in setting the noise level for this area, we take 

into account that the Proposed Plan has set out a general expectation in 

residential areas of 50 dBA Ldn. This provision is not critical because 

these standards are set for new activities to achieve compliance or to be 

dealt with as discretionary activities. However it is indicative as to the 

expectation in respect of noise amenity generally. 

[64] … We have concluded that the 50 dBA Ldn line is better for the 

following reasons: 

(1) the airport has significance in terms of the Proposed Plan, recognising 

its local, regional and national importance;  

(2) high individual SEL levels can have more impact at lower Ldns (under 

55 dBA), suggesting a conservative line to avoid amenity impacts; 

(3) there is an amenity impact below 55 dBA Ldn and the Proposed Plan 

reflects a general expectation of lower Ldn levels in residential and rural 

areas; 

… 

National Investment Trust 

v Christchurch CC, C 

41/2005, 30 March 2005 

(EC)  

Decision relating to the urban growth and 

zoning provisions of the Proposed 

Christchurch City Plan. The Trust sought 

to re zone land within the 50 dBA 

contour.  

[45] We have concluded that any urban growth Increasing residential 

densities between the 50 dBA and the 65 dBA contours is discouraged by 

virtue of policy 6.3.7… 

… 
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The Environment Court upheld the 

council’s zoning decision.  

[48] We agree with the Court's summary in Gargiulo v Christchurch City 

Council  which summarises the objectives and policies of the City Plan 

as inter alia: 

• “ …    

• (c) keeping the density of dwellings within the 50 dBA Ldn 

contour to a level so that the number of people living within the 

noise affected area is kept to reasonable minimum.” 

We conclude a Living 1 zone within the 50 dBA contour would 

increase the number of people living within the contour without 

any necessity for such zoning being demonstrated. 

… 

[109] The Court has previously considered the Living I zone as a lower 

density form of development and sees other Living densities such as 3 

and 4 as being higher densities. In this case we must also consider 

whether the general policies relating to the airport may be of more 

importance than the policy of the City Plan relating to higher densities. To 

the extent that such policies are in conflict, it is clear that the 

airport policies are more significant than the policies seeking 

higher densities for major extensions. This would in our view be a 

proper basis on which the Court could consider lower density 

because of the requirements to take into account the impact on 

the airport. In the circumstances of this case we need not explore this 

possibility further because of our general conclusion. 
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Independent Fisheries v 

Canterbury Regional 

Council [2012] NZHC 1810 

Independent Fisheries alleged that the 

Minister for Canterbury Earthquake 

Recovery made decisions (concerning the 

Canterbury Regional Policy Statement) 

that were unlawful as they were not 

earthquake recovery measures.  

The Minister’s decisions related to 

amendments to the CRPS, including 

provisions relating to the Air Noise 

Contours and development at Kaiapoi. 

[37] The changes to the city plan created residential zones at Prestons 

Road and Halswell West. The change to the Waimakariri plan zoned 
specified land within the 50 dBA Ldn contour at Kaiapoi for residential 
purposes pursuant to an exemption contained in chapter 22 of the RPS. It 
was stated that this exemption was specifically provided to reflect 
the displacement of existing dwellings at Kaiapoi within the 50 
dBA Ldn noise contour. 
 
[38] Early in November 2011 lawyers for the first applicant wrote to the 
Minister seeking reconsideration of his decisions adding the two new 

chapters to the RPS. The letter sought redress in the form of 
revocation of the 50 dBA Ldn noise corridor and the substitution of 
a 55 dBA Ldn contour. It also sought reinstatement of a greenfield area 
that had been included in PCl before it was deleted by variation 4. After 
receiving a briefing paper the Minister declined the request. 
 
… 
 
[43] With reference to his decision to add chapter 22 to the RPS and 

exempt part of Kaiapoi from the effect of the 50 dBA Ldn air noise 
contour, the Minister deposes: 
 
31. I considered it necessary to use my section 27 powers to add a new 
Chapter 22 to the RPS because it would settle throughout greater 
Christchurch where the contour line was and its effect. Following the 
earthquakes it was essential that people knew clearly what 
activities, and so what development, were allowed to take place 
near the airport. Given the importance of the airport to Canterbury 
I considered its continuing operations had to be protected from 

"reverse sensitivity" claims, and that a 50 dBA Ldn noise contour 
was appropriate since that noise level had been used for decades. 
However, approximately 25% of Kaiapoi had been significantly affected by 
the earthquake. Much of the township was already within the noise 
contour and I thought it was necessary to free up land in the 
immediate vicinity to enable residential development to occur to 
accommodate those displaced in the township and also from the 
Residential Red Zones further afield. 
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32. I was aware that the Waimakariri District Council was stretched with 
the demands following the earthquakes and that my decision would assist 
to provide certainty and free staff resources to assist with earthquake 
recovery work instead of arguing over residential development 
boundaries. 
 
33. I was advised that if the whole of Kaiapoi was exempted from the 
effect of the contour line further subdivision in the south-west could be 
developed, adding more residential sections and, while I understood 

Christchurch City Council and Christchurch International Airport Ltd would 
not necessarily be supportive of that decision, although Christchurch 
International Airport Limited said they would not object if the decision was 
made, I considered exempting the whole of Kaiapoi was the right decision. 
 
The Minister goes on to say that in his view the situation in 
Kaiapoi was different from that in Christchurch where there were 
significant areas of land available for development outside the 
noise contour. 

 
… 
 
[101] Similar considerations apply to chapter 22. Again the RPS is used as 
the vehicle to resolve an issue that existed long before the earthquakes. 
The noise contour had been considered by the Environment Court in 
Robinsons Bay Trust v Christchurch City Counct and again in National 
Investment Trust v Christchurch City Council.  Moreover, the long term 
solution implemented by the chapter is obviously intended to outlive the 
CER Act. The evidence does not suggest that the actual operation of the 

airport has significantly altered, or will significantly alter, as a result of the 
earthquakes, at least in a way that directly impacts upon the 50 dBA Ldn 
contour. The inescapable conclusion is that chapter 22 was not driven in 
any significant sense by earthquake recovery objectives. 
 
[102] I do not accept that chapter 22 can be justified on the basis that 
the rezoning of land at Kaiapoi within the 50 dBA Ldn corridor will open 
the floodgates to further incursions into the corridor. As I will explain in 
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more detail later, the amendment to the Waimakariri District plan 

reflected a situation peculiar to Kaiapoi and rezoning through the 
district plan was effective as a discrete standalone measure 
without the backing of chapter 22. 
 
… 
 
[142] One of the explanations for inserting chapter 22 into the RPS 
is that unless the location and effect of the 50 dB A Ldn contour 
was made clear, developers would attempt to pursue 

developments at other locations within the contour on the coat 
tails of the Kaiapoi incursion. In other words, the territorial authorities 
would be flooded with requests for private plan changes. However, any 
possibility of that happening needs to be weighed against the 
detailed provisions in the Waimakariri district plan which make it 
clear that the circumstances giving rise to the incursion in Kaiapoi 
were unique. 
 
 

Canterbury Regional 

Council v Independent 

Fisheries Limited COA 

CA438/2012  

Appeal of the High Court decision above.   

The Court of Appeal judgement cites 

CERA’s advice to the Minister and clarifies 

the reasons for the exception at Kaiapoi.  

[94] CERA’s advice to the Minister that led to this decision is summarised 
in part in the High Court decision: 
 
[29] On 30 September 2011 CERA officials provided the Minister with 
briefing papers in relation to the possibility of residential development at 
Kaiapoi within the 50 dBA Ldn noise contour. These papers noted that 
negotiations between the airport company and the greater 
Christchurch local authorities had resulted in a compromise 
whereby the airport company had agreed to an exception for 

residential development in north-eastern Kaiapoi provided the 
importance of the 50 dBA Ldn contour was recognised in planning 
documents.  
 
[30] Having discussed the possibility of adding a special chapter to the 
RPS dealing with the issue of the noise contour, the briefing papers 
stated:  It would also be possible to just change the Waimakariri District 
Plan and enable the subdivisions but this would not achieve the 
strengthening of the 50 dBA Ldn air noise corridor in the rest of greater 
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Christchurch, and so would be opposed by CIAL [the airport company]. It 

was recommended to the Minister that a change be made to the RPS by 
adding a short chapter specifically dealing with the noise contour and 
supporting this with an amendment to the Waimakariri District plan. 
 

19 It would also be possible to just change the Waimakariri 
District Plan and enable the subdivisions but this would not 
achieve the strengthening of the 50 dBA Ldn air noise 
corridor in the rest of greater Christchurch, and so would be 
opposed by CIAL [the airport company]. 

 
It was recommended to the Minister that a change be made to the RPS by 
adding a short chapter specifically dealing with the noise contour and 
supporting this with an amendment to the Waimakariri District plan. 
 
… 
 
[96] CERA’s briefing paper then referred to the Minister’s question 
whether the exemption from the noise contour should apply only to north-

eastern Kaiapoi or be extended to cover all of the township.  CERA’s 
advice was: 
 
 
25 We think that CIAL will object to allowing the exemption to cover all of 
the Kaiapoi township.  Christchurch City Council does not support this 
proposal as staff consider it undermines the concept of an exemption.  
ECan has given qualified support.  At this stage no comment has been 
received from Waimakariri or Selwyn District Councils but earlier 
conversations would suggest that they would not oppose the extended 

exemption area.   
 
26 Our assessment is that exempting either the north-eastern 
Kaiapoi or all of the Kaiapoi township can be justified on the basis 
of displacement of residential properties from the Red Zone.  
However, the larger the area exempted the greater the risk that 
the air noise contour will be undermined and others will also seek 
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to be exempted from the restriction of noise sensitive activities 

under the contour. 
 
… 
 
 
[99] First, the exception to the restrictions imposed by the noise 
level contour for residential development in Kaiapoi was clearly 
designed to assist the recovery of Kaiapoi and was therefore in 
accordance with the purposes of the Act.  Indeed there is no 

challenge to the validity of the District Plan change implementing this 
aspect of the Minister’s decision. 
 
[100] Second, there is little doubt that the continued safe and 
efficient operation and further development of Christchurch 
International Airport is essential for the full social, economic, 
cultural and environmental recovery of greater Christchurch in the 
widest sense.  If the Minister was to permit extra residential 
development in an area that might be affected by airport operations, it 

was proper, and arguably important, to consider the airport noise contour.  
The insertion of chapter 22 in the RPS, which was designed to strengthen 
the protection for Christchurch International Airport and provide certainty 
for Christchurch residents by settling the location of the 50 dBA Ldn air 
noise contour, was therefore in accordance with the overarching purpose 
of the Act. 
 

Independent News 

Auckland Ltd & Anor v 

Manukau City Council, 

(2003) 10 ELRNZ 16  

Proposal for 349 household units on a 

Business 5 zoned site, identified in the 

District Plan as being subject to aircraft 

noise from operations Auckland Airport. 

The Environment Court declined to grant 

consent. It held that positive effects were 

outweighed by the likely reverse 

sensitivity effects which could affect an 

“[52] On analysis, we are satisfied that the issues, objectives, 

polices and rules of the district plan demonstrate that generally, 

high density residential accommodation within the high noise 

areas should be avoided. The reason for such an approach is to avoid 

actual and potential effects on the airport, including the adverse effect of 

reverse sensitivity.” 

“[122] Of particular significance is the emphasis in issue 17.6.2.7, which 

explicitly recognises the importance of limiting the amount of residential 

development in areas affected or potentially affected by high aircraft noise 
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airport, which is the most important 

international gateway for New Zealand.  

(aircraft noise levels greater than Ldn 65) because it is not possible to 

mitigate the effects of aircraft noise on the external environment. As Mr 

G J Osborne stated, this issue applies directly to the circumstances 

of the current case, where an acoustically insulated internal 

environment is proposed to be created, but nothing can be done to 

protect the residents from the effects of high aircraft noise when 

enjoying the outdoor recreational areas provided for in the 

development. This proposal can be contrasted with other examples of 

sensitive activities such as hospitals and, perhaps, aged care facilities 

where patients and inhabitants are bed-ridden and immobile and have no 

expectation of enjoying the external environment.” 

“[124] … We found that aircraft noise will have an adverse effect on the 

residents. We also found that when the effect of allowing this proposal are 

compared with the baseline, the adverse effects remain significant. 

Further, we found there to be a clear relationship to the number of people 

exposed to high aircraft noise and the introduction of, or increase in, the 

strength of opposition to airport operations.” 

Ardmore Airfield Tenants 

and Users Committee & 

Ors v Ardmore Airport Ltd 

& Ors, A 23/2005, 23 

February 2005, Whiting J 

(EC) – Interim decision  

Proposed plan change to introduce a 

planning framework for the airfield. One 

of the grounds of appeal was the absence 

of land use controls within identified noise 

boundaries.    

The Environment Court found, and the 

Council accepted, that it was a serious 

omission to not make provision for land 

use controls. The Court awaited these 

controls to be introduced via a plan 

change within 9 months.    

“[111] Importantly, as we have said, NZS 6805:1992 provides for a two-
pronged approach — noise management controls on the one hand and 
land use planning controls on the other. The two need to be 
considered as a composite package for reasons we will elaborate on in 
discussing Issue 3.” 
 
“[136] We are satisfied that the Papakura District Council has been 
remiss and guilty of a serious omission is not making provision for 

land use controls as part of the package. The Council now accepts its 
responsibility and proposes to initiate a further plan change to introduce 
land use controls within a period of nine months….” 
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DECISION

Introduction

/:::;>; .~~~ :C,-P-'M
/ y_/~ I; -,/"':. .;_>f' '\. [1]. This is a case relating to the urban growth and zoning provisions of the Proposed

. (:., ,:::::: ) ~1Christchurch CIty Plan (the City Plan). It has been dealt with separately from the
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majority of Urban Growth references as some 40% of the land involved is inside the 50

dBA Ldn noise contour (the 50 dBA contour) for Christchurch Airport. It thus has

features relating to the airport noise contour cases (particularly the decision in

Robinsons Bay Trust'), while involving the application of decisions from Suburban
2Estates and the subsequent Urban Growth cases, particularly the fifth case

(YaldhurstlMasham 3) and the sixth (Highs/et).

[2] In respect of land outside the 50 dBA contour, there are a number of similarities

with the area discussed in the Yaidhurst/Masham case. The land in this case, however,

is on the city side rather than the rural side of State Highway 1.

[3] The land subject to this reference is between Hawthomden Road and Russley

Road and is bounded to the north by the 55 dBA contour for the airport, and on the

southem side by the boundary of Avonhead Park and Avonhead Cemetery, with a small

block of Residential land constituting the balance of the south em boundary.

[4] It has been referred to throughout the investigation process as Block B and we

annex hereto and mark as A a plan showing the general area the subject of this reference

marked as Block B. For the purpose of this hearing however we shall refer to it as the

Hawthornden/Russley block. We note that subsequent to hearing this case, the Court

has issued decisions in respect of the block marked on the plan as Block C. The zoning

of that block has now been changed to Rural 5. The zoning of Block A and any

standards relating to it have yet to be settled by a further hearing.

[5] In brief, the referrer seeks a special Living lA (LlA) zone for the land between

the 50 and 55 dBA contour on the Hawthornden/Russley block and a Living 1 (Ll) zone

for the balance beyond the 50 dBA contour. The proposed L1A zone is some 22

hectares and the proposed LI zone some 30 hectares. The land is currently zoned on the

City Plan as Rural 5.

C60/2004.
C217/2001.
Cl 6912002
C139/2002.
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The issues

[6] The key issue in this case is whether the airport policy provisions of the City

Plan apply beyond the 50 dBA contour and also what effect those provisions have

within the 50 dBA contour.

[7J In addition to these airport issues, the general urban growth issues need to be

considered and applied. Most of the policies and objectives of the City Plan have

already been considered in the relevant cases cited above, but the Court will need to

have particular regard to the City Plan overlay relating to the airport and the provisions

of policy 6.3.7, Volume 2 of the City Plan. The detenninations on issues of law in the

Suburban Estates decision and findings on matters of fact and judgment are also

detenninations and findings for the purpose of this decision. This is subject to two

qualifications:

(1) The impact of the airport policy provisions is subject to the Robinsons Bay

Trust decision and our detenninations of law and findings of fact and

judgment are relevant detenninations and findings for the purpose of this

decision. Thus the Court will need to integrate the two decisions (that is,

Suburban Estates and Robinsons Bay) in this decision.

(2) The Court's subsequent urban growth decisions have also amplified andlor

clarified some aspects of the Suburban Estates decision. This Court will

refer to aspects of these decisions as relevant and rely on some of those

detenninations and findings for this decision.

The proposal

[8J NIT seeks a zoning for land in the City Plan which is a combination of Living

lA (outer suburban boundary) with a minimum allotment size of 2,000 m' for land

within the 50 dBA contour on the City Plan and Living I for the area outside the 50

._-"----, dBA contour. The total area proposed to be zoned in this way is approximately 52

/:;:,/~':'_'::-::'~~ hectares, of which some 22 hectares is within the 50 dBA contour and 30 hectares
! /;\ ..,~': ". \ \

. l : '. \ \outside.
:=: i ! §::
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[9J Both the Living I and Living I A zoning would involve the connection to water,

stormwater and sewer. Connection to stormwater involves the probability of the

formation of detention ponds or some form of water storage and fixed rate discharge to

the stormwater system.

[IOJ Issues of internal service roads and configuration of any area identified for

Living zoning are problematic. No outline development plan has been provided by the

referrer and it transpires that only a small proportion of land is held by entities

associated with the referrer. The block of land held is relatively small (less than ten

hectares) and straddles the 50 dBA contour, with the majority of that site being within

the 50 dBA contour.

[11J It is not proposed that there be direct access from Russley Road for the

subdivision and it is assumed that the access road or roads would connect with

Hawthornden Road. Layout concerns and infrastructure servicing were key issues for

Transit and the CCc.

The Court's role

[l2J By virtue of the previous decisions cited, it can be seen that most relevant

objectives and policies of the City Plan have been settled.

remaining areas to be:

We understand the

(a) the Urban Growth decisions (C217/2000 and following) have not explicitly

discussed the overlays within the policies and objectives relating to the

airport (this said, we note the decisions of the Environment Court and High

CourtS in Gargiulo on a non-complying application did discuss such

policies);

(b) the application of and potential wording of policy 6.3.7 of the City Plan

was discussed in Robinsons Bay but has not been fully settled;
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(c) the inter-relationship of the Rural-Residential policies in Chapter 6,

particularly 6.3.11, 6.3.12, in relationship to Living zones may not have

been fully settled.

[13] As the reference predates the 2003 Amendment Act, the Court needs to be

satisfied as to whether Living zoning or Rural 5 zoning or something between:

(a) is necessary in the sense of being desirable or expedient" or better m

achieving the objectives and policies of the City Plan and the purpose of

the Act;

(b) meets the statutory tests of the Act, in particular:

(1) it is consistent with superior documents, including the Regional

Policy Statement (RPS) and

(2) meets the tests in section 32 of the Act;

(c) assists the Council to carry out its functions of the control of actual and

potential effects of tbe use, development and protection of land in order to

achieve the Act's purposes;

(d) meets the overall purpose of the Act under Part 11.

[14] Two guiding propositions can be initially stated:

(1) The issue is which of the zones (or something between) is better. There is

no presumption that the Council's zoning is correct.

Dunedin City Councrf the Court noted:

In Guthrie v

It was accepted by both parties that the Court in considering such a

reference commences with a "clean sheet of paper ". There is no

presumption in favour of anyone zoning. In particular its inclusion

in the rural zone at this stage does not amount to a presumption that

rural zoning should continue.

Countdown Properties (North/and) Limited v Dunedin City Council 1994 [NZR1vlA] 145 at 178.
Suburban Estates v Christchurch City Council Cz l 7/2001.
C17412001 at page 10.
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(2) This decision cannot affect the general zoning provisions of the City Plan.

These are settled as are the policies and objectives of the City Plan. In

Sangam Investments Limited v Frankton District COlll1cil9 the Court said:

Nothing in this decision should be taken to question the provisions 0/
the proposed regional policy or the urban growth strategy 0/ the

proposed district plan - they are not challenged by this appeal. Nor

should this decision be taken as an indication that the boundary

between residential zoning ... and the Rural zoning surrounding it is

generally vulnerable. The only issue which we have considered is

whether the subject block should be rezoned Residential instead 0/

Rural. This does not raise questions 0/high principle but a practical

approach to the detail ofthe Residential-Rural inter/ace.

[15] In this case there is a zoning range between Rural 5, (which is the most

restrictive) with a minimum lot size of four hectares for any new lots, and Living lA

inside the 50 dBA contour (2,000 m 2 per lot) and Living 1 outside it (650 m2 per site).

The imposition of a more restrictive regime (larger lot sizes) should be justifiable in

RMA terms. As the Environment Court noted in Gargiulo v Christchurch City

Council l o
;

So there is no inherent conflict between private property rights and the public

benefit. Indeed section 9 ofthe RMA appears to work on the hypothesis, perhaps

even the presumption, that existing property rights should apply to land uses

unless they are shown to be less efficient and effective and are controlled in

district (or regional) plans. Only if those property rights are clearly shown to be

inefficient and ineffective does the public benefit justify imposing limits on the

exercise ofprivate property rights relating to land use. 1/1 this case 0/course we

do not have to examine that issue, because the city plans have already resolved

the issue.

[1997J 3 ELRNZ 406 at 415.
C\37/2000 at para 72.
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In this case however we must determine the issue as to whether the lot size restriction

consequent on a Rural zoning better meets the RMA.

The particular rules proposed

[16] Outside the 50 dBA contour the decision of Suburban Estates is clearly of

relevance, as are the decisions of the Environment Court on urban growth generally and

particularly the Yaldhurst/Masham decision l l
. However there is no direct decision as

to whether policies and objectives, which discuss the airport and its influence, are

relevant outside the 50 dBA contour and if so to what extent.

[17] In respect of both the areas inside and outside the 50 dBA contour therefore, the

interpretation of policy 6.3.7 becomes central to an understanding of the influence of

these provisions. The issue has been discussed in general terms in the Court's decision

Robinsons Bay Trust'2 where the Court noted:

The application ofpolicy 6.3.7 would be particularly limited in its scope. From

the explanations given by Council, it appeared to be intended that policy 6.3.7

apply to proposed development at a density similar to existing living zones. Its

application to development at Rural Residential densities of say, 2000 m l or

greater appears problematic. We had no clear responses as to whether this

level ofdevelopment was intended to be covered by this particular policy.

The Court's approach

[18] We have concluded that an important issue for resolution before this Court is the

impact of the City Plan provisions relating to the airport in the context of Chapter 6

particularly. We will examine the airport issues with respect to whether Living lA zone

or Rural 5 zone would be better within the 50 dBA contour, and/or outside the 50 dBA

contour. In that discussion a critical element is to identify the application of policy

6.3.7. We therefore intend to discuss this policy first and then the other relevant

provisions within Chapter 6 and elsewhere in order to ascertain the impact of the airport

C169/2002.
C6012004 at para [47].
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provisions on greater density living within the 50 dBA contour and immediately outside

it.

[19] We then intend to proceed to discuss the proposal in relation to the general

consideration of matters relating to urban growth discussed in Suburban Estates and

more particularly in the Yaldhurst/Mash am case.

Policy 6.3.7

[20J It is clear that policy 6.3.7 is intended to only apply to land within the 50 dBA

contour. This was the prime purpose of the Court's decision in Robinson s Bay Trust

and we did not understand any party to be derogating from that position at this hearing.

The zoning as Rural 5 of the HawthomdenlRussley block is justified in part by policy

6.3.7. A further question is whether policy 6.3.7 is intended to apply to housing

densities of some 2,000 m2 per lot within the 50 dBA contour.

[21] Curiously the Rural 5 zone description (Volume 3 4.1.6 page 4/5) states in part:

Zone description and purpose

The Rural 5 (Airport Influences) Zone surrounds most DJ Christchurch

International Airport and extends to include the majority oJ that area within an

"outer control" boundary line representing the ~ 55 dBA Ldn noise contour

projected in accordance with NZS 6805 oJ 1992. This contour denotes the area

within which noise levels are likely to normally exceed the ~ 55 dBA Ldn sound

level measurement resulting from the operation of aircraft in and around the

airport.

Thus the question arises as to whether the Rural density is intended to address the area

between 50 and 55 dBA contours.

[22]

I -
I •....
i ~(.:, .

The issue has its genesis in the policy wording of 6.3.7 which now reads:

To discourage urban residential development and other noise-sensitive activities

within the 50 dBA Ldn noise contour around Christchurch International Airport.

----------
----------_.~_._~-----
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[23] The explanation and reasons discusses amenity values in relation to residential

properties. It states that:

Between the 50 dBA Ldn and the Air Noise Boundary (...) the establishment of

aggregations ofresidential development to densities approximately that ofLiving

zones and the establishment and/or extension of other noise sensitive activities

will be discouraged. Residential development and other noise sensitive activities

will not be allowed to OCcur within the A ir Noise Boundary.

Other policies and provrsions of the City Plan put a considerable gloss on (or add

confusion to) this statement. In our decision Robinsons Bay at paragraphs [46]-[49] and

also at paragraphs [51 J-[54 J we discussed generally policy 6.3.7. Although that

discussion is in the context of whether a 50 or 55 dBA contour should be adopted, there

is general discussion of the policy itself. It was common ground that the final wording

of these provisions had not been settled but it was not clear to the Court, nor accepted by

the parties, that the Court necessarily had the power to entirely rewrite 6.3.7.

[24] The critical wording that the Court discussed in paragraph [47J of Robinsons

Bay related to the wording urban residential development and other noise-sensitive

activities. Since the time of that decision a reference relating to noise sensitive activities

has been resolved and that wording is now agreed as follows:

Noise sensitive activities means:

• Residential activities other than those in conjunction with rural activities

and which comply with the rules in th e Plan;

• Education activities including pre-school places or premises, but not

including flight training, trade training or other industry related training

facilities within the special purpose (airport) zone;

• Travellers' accommodation except that which is designed, constructed and

operated to a standard to mitigate the effects of aircraft noise 011

occupants,'
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• Hospitals, health care facilities and any elderly persons' housing or

complex.

[25J Consequent on settlement of that wording, we ask ourselves whether there is any

real distinction between urban residential activities and the first bullet point of the

definition of noise-sensitive activities. This in turn brings into play policy 6.3.11 and

6.3.12 as they discuss the Rural-Residential living area (6.3.11) and the transition oflow

density housing ... adjacent to the urban boundary (6.3.l2(b».

[26] Policy 6.3.7 must be seen in context. Rural 5 zoning does not prevent all

residential use of land. The City Plan provides for any lots created under four hectares

existing as at 1995 to be utilised for one residence. It also permits subdivision to one

lot per four hectares with a residence constructed on it. Outside the 55 dBA contour no

special mitigation measures need to be taken. Between the 55 and 65 dBA contours

acoustic insulation needs to be provided. In the Rural area construction within the 65

dBA contour is prohibited. In the Living area there are no additional controls within the

55 dBA contour beyond the mitigation measures already discussed.

[27J In the Rural area the same lot size rule applies between the 50 and 55 dBA

contours as within the 55 dBA contour, namely one lot per four hectares. This may be a

consequence of the change to the City Plan in which the 6.3.7 reference to the 50 dBA

contour was superimposed over the existing one lot per four hectare rule provisions.

[28] However, on closer examination of the Planning Maps we conclude that the

boundaries of the Rural 5 zone have consistently followed the 50 dBA contour fairly

closely. We note the change to Volume 3 4/5 from 50 to 55 dBA occurred in 1999. We

have no hesitation in concluding that the four hectare lot size provisions are seen by the

City Plan as an appropriate method within both the 50 and 55 dBA contours.

[29] In looking at the Living zones, the effect of the contour lines is even less clear.

There appears to be no special rules at all between the 50 and 55 dBA contours and there

.-~.::.>~>:... appear to be several thousand homes affected by this. We identified an amenity effect in

I;:;~;: --"'<', \'f0binsons Bay as the main effect on persons living in the 50 to 55 dBA contours. Thus
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in the Living zone there are several thousand houses between these contours subject to

these potential effects.

[30] The City Plan has policies in the Living zone focussing on infill and

consolidation of the built environment. There is no identification of provisions relating

to the potential amenity effect of construction in Living zones between the 50 and 55

dBA contours.

[31] Notwithstanding enquiries by this Court both at this hearing and at previous

hearings, including C60/2004, no attempt has been made to quantify the number of

potential infill dwellings that could occur in Living zones within the 50 dBA contour.

We were told that within the HawthorndenlRussley block, inside the 50 dBA contour,

some 80 additional houses might be constructed. We are unable to compare this with

the numbers generally provided for in either the Rural 5 or Living zones of the City Plan

because of the lack of information.

[32] We are left to assess this impact as best we can. From our sitevisit to the area

there appears to be a significant potential for further infill dwellings between the 50-55

dBA contours in the existing Living zones. As we understand it, such intensification

can occur as of right, with no controls beyond general building controls in the Living 1

zone. We think we can confidently assume that some hundreds of further homes could

be placed within the 50 to 55 dBA contour in the Living zones on this basis, a greater

number than proposed by this reference.

[33] Even for houses within the 55 dBA contour in the Living I zone, the City Plan

provides only for additional noise reduction inside the home. As we identified in

Robinsons Bay Trust, the amenity effect will largely occur outside the home and this

would be greater within the 55 dBA contour than between the 50 and 55 dBA contours.

The City Plan also only requires noise mitigation on buildings within the 65 dBA

contour in the Living zones. There are a very limited number of homes which are

within the Living zones and within the 65 dBA contour. These are largely between

Withells and Avonhead Roads (close to the HawthomdenlRussley block), and we

'conclude that the number of dwellings which could be infilled in this area is relatively

; ',small in number. Nevertheless, having regard to the potential health effect within 65

': "

._--,--------~----_._----~-------
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dBA contour, it is perhaps surprising that no City Plan provisions relate to this potential

effect in the Living zones.

[34J In short, the City Plan provisions allow for a significant increase in effect on

amenity, particularly within the Living area but to a lesser degree within the Rural 5

zone by the ability for further lots to' be created and new homes to be inserted into the

environment.

[35J In respect of the 22 hectares within the 50 dBA contour on the

HawthomdenlRussley block, we are talking of an increase from some five homes (at one

per four hectares) to around 80 homes.

[36J When we examine policy 6.3.7 as it uses the words urban residential density it

appears that these words could mean:

(a) urban growth;

(b) all noise-sensitive activities;

(c) all housing;

(d) only urban housing (i.e. no controls in rural areas).

[37J As we have already mentioned, the definition of noise-sensitive activities IS

somewhat curious in that it assumes that residential activities in rural areas are not

noise-sensitive. We think rather that the drafting is intended to indicate that residential

dwellings at appropriate densities can be inserted into the rural environment rather than

there are no amenity effects as a result of their insertion.

Alteration ofPolicy 6.3.7

[38J We must now ask ourselves whether the Court has any power to correct the

wording of policy 6.3.7 or whether it is bound only to interpret the current wording and

seek provisions which achieve and implement that interpretation.

-~-----------_._-----
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[39J We have concluded that the Court does have a power in tenus of this reference to

consider the appropriate wording of policy 6.3.7. There are four bases for this

conclusion:

(l) It is a necessary corollary to previous decisions of the Court and the

references now before it as to the application of policy 6.3.7 in the City

Plan. Without a clear meaning to policy 6.3.7, the Court is unable to

assess what objectives and policies are to be achieved by the relevant

zoning. In the sense that this issue was discussed in J G and H Shaw and

lfalswater and Ors v Selwyn District CoullcilIJ we consider that it is

implied in the reference that policy 6.3.7 must be clear so as to be

effectively applied.

(2) We consider that explicit power exists under section 292(l)(b) to correct or

give full effect to the City Plan. In Southern Public Health Services v

Southland Regional COUIlCi/I4, the Court concluded that it did have the

power for the purpose of clarifying an application to correct a plan

provision even though it was not before it on a reference. In this case we

are strengthened in that view as policy 6.3.7 has already been the subject of

discussion before the Court in other reference cases. It was acknowledged

by counsel that the wording of 6.3.7 may in any event be either explicitly

or impliedly before the Court on these other references. Certainly we have

no doubt that policy 6.3.7 generally has been before the Court and thus we

conclude that under section 292(l)(b) we have the power to clarify the

provision to give full effect to the City Plan.

(3) Section 293(1) provides a general power to direct changes to the City Plan.

If this provision has not been specifically identified, which we consider it

has been, then it must be a corollary to the references already before the

Court.

(4) The changes made in this case would clarify the meaning and apply the

policy for the purposes of settling on an appropriate zoning. Accordingly

under section 293(2) we are able to conclude that any such change is minor

and is given for the purpose only of clarifying the City Plan itself. On that

I)

i ... p

i _, ,

RC. [2001] NZRMA 399 at para [31].
Cl111l998.
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basis the Court has a discretion as to whether it is necessary to renotify. In

a case such as this we consider the extent of change contemplated is so

minor that no further opportunity needs to be given.

The wording ofpolicy 6.3.7

[40] Although we accept that the wording of policy 6.3.7 is capable of several

meanings, we have no doubt that its meaning on a holistic basis is clear. As we pointed

out in Robinsons Bay Trust, and has been similarly pointed out by the High Court in

Gargiulo v Christchurch City Council'", policy 6.3.7 does not stand alone. It is

surrounded by a formidable matrix of policies and objectives, all of which clarify the

meaning of the core provision.

[41] In this case we conclude that the policy is aimed at urban and/or peripheral

growth (if there is any distinction) by the provision's placement within the urban growth

section. In that sense the word urban is really related to the issue of growth around the

periphery of the city rather than about the outcome in terms of whether the zoning is

urban or rural. The new definition of noise sensitive activities is clearer in this regard

and changes the meaning of and necessi ty for the wording in 6.3.7. Prior to that change

the scope of noise sensitive activities required clarification.

[42] We conclude that policy 6.3.7 is addressed at urban or peripheral growth

involving noise sensitive activities as that term is now defined. We are reinforced in

that view by reference to the Special Purpose Airport zone which provides for intensive

use of that rural area but not for noise sensitive activities.

[43] The Living I zone has no rules to implement policy 6.3.7. If 6.3. 7 was intended

to apply to all residential activities, then clearly there has been a failure to incorporate

rules within the City Plan to achieve this policy in the Living I zone generally, the

development in that context being infill development.

, ;15 AP 32/2000 .
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[44J There are some problems generally with Chapter 6 which the Court has

previously identified relating to loose use of words such as urban growth, peripheral,

residential, urban and the like. It has been identified that there is a need to standardise

the wording in Chapter 6 to avoid confusion. However there is no doubt in our minds

that the overall purpose of the Chapter and policy 6.3.7 is clear. Once it is viewed in

the way we have discussed, aimed at peripheral growth, then the outcome in respect of

the density issue is clear.

[45] We have concluded that any urban growth Increasing residential densities

between the 50 dBA and the 65 dBA contours is discouraged by virtue of policy 6.3.7.

Overall, policy 6.3.7 has been implemented by rules which are relatively liberal:

(a) there is no control to the 55 dBA contour in the Living zones and then only

as to acoustic insulation within the 55 dBA contour;

(b) in Rural zones residential development up to the 65 dBA contour is

permitted at one lot and one residence per four hectares (in this area at

least).

The City Plan provisions could have made more restrictive provision for subdivision or

further residences within the 50 dBA contour. In saying this we do not have a view as to

whether such controls would have withstood the section 32 assessment process.

[46J Our view in this respect is reinforced by reference to the rural residential policies

(6.3.11 and 6.3.12) and by general reference to the other provisions within Chapter 6 as

they relate to the airport. We do not consider it is necessary for us to discuss these again

in detail as their import is clear from a cursory reading. For example, 6.3.11 states:

Provision within the city for rural lifestyle development will continue to be

limited in extent because of constraints on servicing, the presence of

Christchurch International Airport, and the need to prevent low density sprawl

ofrural lifestyle development.

. [47J As noted in our Robinsons Bay Trust decision, the environmental result

anticipated (Chapter 6/16) of
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Continued unrestricted operation and growth of operations at Christchurch

Internotionai Airport and protection offuture residents from noise impacts

is sufficient to convince us that additional Living zones within the 50 dBA contour is not

generally appropriate in terms of policy 6 as it relates to the airport matters.

[48] We agree with the Court's summary in Gargiulo v Christchurch City COl/llcil/
6

which summarises the objectives and policies of the City Plan as inter alia:

(c) keeping the density of dwellings within the 50 dBA Ldn contour to a level

so that the number of people living within the noise affected area is kept to

reasonable minimum.

We conclude a Living I zone within the 50 dBA contour would increase the number of

people living within the contour without any necessity for such zoning being

demonstrated.

The area outside the 50 dBA contour

[49J In Robinsons Bay Trust this Court said in relation to areas outside the 50 dBA

contour:

However there are a significant number of other policies which would stand in

their way [between the 50 and 55 dBA Ldn contour], including most particularly

6.3.4. 6.3.6, 6.3.8 and 78.2. Nor do we think that many of these other policies

are necessarily limited only to land within the 50 or 55 dBA Ldn contour. Many

ofthese policies, particularly 7.8.1 and 7.8.2, as well as those under Chapter J3,

could have application below the 50 dBA Ldn contour, depending 011 the

evidence ofeffects.

C137/2000 at para [48J.

-------- ._-----~.._-
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[50J In this case no issues were raised in respect of hazardous activities (6.3.6) or

incompatible rural activities (6.3.8). The particular effects submitted as being relevant

to the airport operation beyond the 50 dBA contour were:

(a) amenity effect;

(b) bird strike;

(c) buffer zone;

(cl) potential for precedent.

[51] There was an argument for reverse sensitivity from airport noise beyond the 50

dBA contour. The argument was relatively faintly made. We conclude there was no

evidence which convinced us that there was any significant amenity effect from noise

beyond the 50 dBA contour on these sites as a result of the airport operation. This is at

the core of our decision in Robinsons Bay Trust.

[52J Curiously enough, in the course of this hearing it came to our notice that State

Highway 1 (Russley Road) was generating noise levels over the majority of this site, on

an Ldn basis, well in excess of the levels received from the airport. Evidence was also

given that on other sites with similar road noise levels, the Council had permitted

development provided there was some form of setback and/or some form of noise

screening from the State Highway. Certainly, during our site visit, the noise from the

State Highway was constant and impressive within lOO metres of the road. The

evidence was that there would need to be some 600 metres setback from the road,

without a physical barrier, to achieve a similar noise contour to the 50 dBA contour.

Bird strike

[53J CIAL put a considerable amount of effort into establishing that bird strike IS a

reverse sensitivity effect of allowing any development on this site. The Court would

have expected to see evidence from recent developments elsewhere to demonstrate there

had been an increase in the risk of bird strike and some form of demonstrable evidence

, that residential development created increased levels of bird life within the areas. As it

transpired, the evidence did not establish this at all.
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[54] This position by CIAL was predicated on an argument that because there would

be inadequate stormwater drainage, this would require detention ponds which would

remain full of water, which would then attract birds. Each assumption on which the

argument was predicated was undermined, not only with the evidence of other parties,

but by the witnesses called for the CIAL, CCC and the Regional Council. We deal

with them in turn:

(a) The drainage problem on the land

[55] Mr Trevor Webb gave evidence for the Regional Council. We accepted that the

majority of the site was versatile land Classes 1 or 2. As such it was axiomatic that it

was free draining, at least at a surface level. Accordingly we were disinclined to accept

the evidence of the Council from one bore hole, at the bottom of a traditional swale, that

the land is poor draining. However, as we explain later in this decision under the

heading Versatile soils, we found after the hearing that a proportion of the site, including

where the bore hole was dug, is identified as Class 3 soils, which may have a drainage

impediment. This may explain the dispute between experts. However, we cannot

accept that there is any likelihood of long-term ponding of water on the site or that in

fact detention ponds are necessarily even required on the site. If such detention ponds

are required, we accept the evidence of Mr 0 Kralj that such ponding is likely to only

take place for less than 24 hours. This would, of course, be in times of extreme rainfall

events. It was accepted by Council witnesses, including Mr P P Shaw, called for CIAL,

that there would be significant areas both around and on the airport itself which would

also be ponding at the same time.

(6) Bird attraction

[56J On this basis we are unable to see any basis upon which there would be any

special attraction to birds on this site during these times. In fact, it was accepted by Mr

Shaw that the birds, which may create a hazard, generally prefer large, clear areas such

as parks and short grassed areas. In this regard Avonhead Park, just adjacent to the site,

and the nearby Russley Golf Course are significantly greater candidates for the

'attraction of black backed gulls and Canada geese.
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[57] Furthermore, we have identified from the United States Federal Aviation

Administration Wild Life Hazard Management at Airports (l/3/00) report that crop

production and livestock production are major attractants to bird life. There is no

indication that residential areas are significant attractors of bird life at all. Accordingly

the removal of this land from potential use for crop and livestock production (permitted

under Rural 5) is likely to be a benefit.

(e) Category 37 Water Detention or Retention Ponds

[58] The USFAA Wildlife Management at Airports document discusses at Category

37 water detention or retention ponds. This is a discussion in terms of water detention

and retention within airports themselves and notes that detention ponds are less

attractive than retention ponds. The report itself identifies methods by which any

problems can be overcome, including steep-sided narrow linear shaped rip-rap lined

water detention basins and underground storrnwater infiltration systems. Thus even if

there were a water retention problem on site there are simple design solutions available.

(d) Increase in bird strike risk

[59] We conclude there is no evidence to support the hypothesis of birds being

attracted to this area when the sites are developed. In any event it is difficult to see how

any such effect would be distinguishable to any degree whatsoever from the much larger

areas of open space at Avonhead Park just adjacent or Russley Golf Course, and of

course the other large open areas owned by the airport immediately to the west. The

evidence of Mr D G Elms on risk simply did not address how the zoning of this site as

Living 1 would increase the risk of bird strike or by what degree.

[60] In conclusion, there is no evidence to satisfy us that there is likely to be any

measurable increase in risk of bird strike as a result of this site being developed for

living activities. In the event that we are incorrect in that conclusion, we are still

satisfied that there are technical solutions available to overcome issues relating to open

water.
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Buffer zone

[61J This issue relates to a proposition that the City Plan anticipates that there will be

a buffer zone between the boundary of the City and the airport. 1t was agreed that the

City Plan implicitly sets out to protect the airport and clearly indicates that there may be

constraints on growth towards the airport. The airport already owns portions of the land

between its runways and the City to provide some of this buffer zone. The airport now

seems to be intent upon utilising that land by having commercial enterprises upon it.

Notwithstanding that, it is clearly intended to be part of the buffer between the airport

and the City.

[62J In Robinsons Bay we concluded that the 50 dBA contour conserved options for

the future'". The 50 dBA contour in fact sets a conservative buffer between the airport

and surrounding activities. As we noted in that decision there are other policies which

may have application beyond the 50 dBA contour. In Robinsons Bay we reached a

conclusion that:

... the clear thrust of the matrix of policies and objectives, apart from Policy

6.3.7, is to limit residential development in proximity to the airport.

[63J Interestingly, in this particular area there has been recent development just to the

south of the HawthomdenJRussley block and also just to the south of Avonhead Park.

The issue is whether the zoning of the Hawthomden/Russley block as Living I (or any

particular parts of it) would not achieve the matrix of policies that we have discussed.

[64J We have concluded that the position of the 50 dBA contour does in fact form an

appropriate boundary line for proximity to the airport. On this basis a Living 1 zone

beyond that line would in general terms not offend against these policies and objectives.

The matter is one of degree and we accept requires further assessment as part of the

overall consideration of which zoning is better for this site.

tJ Paragraph 64.



21

A precedent

[65] ClAL raised the issue of precedent largely in relation to areas within the 50 dBA

contour. To that extent we have already discussed that aspect of the matter. There

remains the question as to whether or not there might be some precedent in zoning this

land as Living beyond the noise contour. From our examination of the City Plan there

are only small areas of land beyond the 50 dBA contour which are zoned Rural 5.

Some of those have already been addressed in other decisions of the Court, notably in

the Yaldhurst/Mash am decision. We see no suggestion in the decision that precedent

was raised in that case.

[66] There is a small area of land subject to reference on Memorial Avenue and

several other small sites. Having. regard to the fact that the Environment Court

(differently constituted) has already heard the evidence in the Yaldhurst/Masham case,

this Court must ask itself why precedent is of importance in this case but not in the

Yaldhurst/Mash am case. We have concluded that the issue of proximity to the airport

and the matrix of rules are matters that need to be examined on a case-by-case basis.

On this basis we are unable to conclude that there is any precedent issue arising.

[67J With the exception of the Memorial Avenue site, we are not aware of any other

references. In the event that a change is required to alter the zoning of land, then of

course the Court begins again with a clean sheet of paper and the matrix of policies and

objectives must be examined again.. Usually plan changes involve amendment to the

policies and objectives of the City Plan. Because any change to zoning would require a

change to the City Plan, it is not possible to argue that there would be any precedent

arising as a result of this rezoning.

[68] Although in Suburban Estates at paragraph [351] the Court did identify

planning precedent as opposed to legal precedent as a concept to be taken seriously, the

cases quoted in support related to the grant of a resource consent for a non-complying

activity, i.e. Dye v Auckland Regional Council'8 and Pigeon Bay Aquaculture v

13 [2001J NZRMA 513.
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Canterbury Regional CouHCi{19 In any event, the Court went on to note at paragraph

353:

It is difficult to state definitively that any rezonings would, on a City-wide basis,

set a precedent. Since each area we are considering is in a different part ofthe

City and subject to policies that may have different application in each area we

do not think there is any planning precedent in a general way. Whether there is

for any of the areas we are considering is a matter we will consider at the

appropriate time.

[69J If the concern is that the Court's interpretation of policies and objectives may

demonstrate that other areas are incorrectly zoned then this means the zoning does not

achieve and implement the policies and objectives of the City Plan. In such

circumstances the issue is not one of precedent but one requiring correction or

replacement of the zoning in the City Plan by Counci I.

[70J We have concluded that in respect of this site there is no particular precedent in

deciding which zoning better meets the objectives and policies of the City Plan. We

acknowledge that we need to take into account the proximity to the airport in this

particular case. This issue of proximity will have differing application on different sites.

Other criteria

[7l J The decision in Suburban Estates directs the Court to various requirements for a

rezoning of land. It is not clear whether the Court at paragraph [134] of Suburban

Estates is referring to a plan change or to the consideration of references where the

zoning of a particular site is in dispute. Clearly in this case the Court is deciding the

appropriate zone. To that extent the various criteria of paragraph [134J still appear to

be relevant as follows:

(I) which zoning better meets the primary objective of consolidation set out in

Chapter 6 of the City Plan (whether a simple Living 1 would achieve the

[1999] NZRtYlA 209 paragraphs [49]-[53].
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desired gradual increase in densi ty or whether the land should be zoned as

Living 3 or Living 4);

(2) whether a more sophisticated approach than generally just a Living or

Rural zone would satisfy the specific policies and the general objectives;

(3) whether there is a binding development plan showing:

(a) the staging of development;

(b) medium or even high density development areas;

(c) possibly, maximum lot sizes as well as the provisions for walkways,

cycleways and reserves required by the City Plan.

These criteria are to enable the Court to properly consider the outcomes of a Living

zoning.

An outline plan

[72] The respondent, supported by the CIAL and CRC, argued that where there is a

dispute as to zoning (as was clearly in contemplation in Suburban Estates), a binding

development plan is required. The Council, CIAL and CRC all argue that such a plan is

essential and without it the referrer cannot succeed. In this case the objectives and

policies of the City Plan are now settled (with the exception of policy 6.3.7, which we

have discussed, and other minor wording relating to the airport). To that extent it might

be possible for a referrer to argue that the zoning itself is self-explanatory and

accordingly an outline development plan is not necessary to understand the implications

in terms of the settled objectives and policies of the City Plan.

[73] This is not one of those cases. It transpires that the referrer in this case is not

directly a landholder in this area but has common trustees as a minor landholder. The

trustees' particular property, of some 10 hectares, straddles the 50 dBA contour, the

majority being within that contour. Accordingly major issues arise as to how any Living

zoning could be applied to the land. This comes up in the context not only of

stormwater ponds and the like, but also in terms ofroading. All of these matters require

co-operation between all landowners before any assessment can be undertaken as to

whether it achieves or implements the objectives and policies of the City Plan.
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[74] Similarly, issues relating to the detention ponds and how these are to be treated

and where they are to be placed become critical in understanding the implications in

terms of stormwater infrastructure. The referrer in final submissions highlighted that

an outline development plan could be filed as a requirement of any interim decision of

the Court. The difficulty for this Court is that it is difficult to see how one referrer can

bind all other landowners in the group.

Roading and effect all State Highway 1

[75] One clear area where this problem anses IS In respect of roading for any

subdivision on the site. Transit is particularly concerned as to the potential for any

entry off the limited State Highway to RussJey Road. We accept that it would not be

appropriate for there to be a connection from the block to the State Highway. To do so

would be directly contrary to objectives and policies of the City Plan seeking to protect

the infrastructural network, and particularly the roading network. We reeognise the

national importance of State Highway I in particular and the need to avoid potential for

accidents and side friction by preventing residential subdivisions from directly accessing

the State Highway.

(76] On the other hand Transit and the Council are currently at a preliminary design

stage to extend Merrin Street, to intersect with Russley Road, create a roundabout and

thereby allow traffic to access the Avonhead area from this street. The intention is to

make Avonhead Road east of Russley Road an entry and exit only, with no connection

to the Russley Road western lane. It is the intention to close down Avonhead Road west

and stop this road, for inclusion in the airport.

[77J The extensio-n to Merrin Street would need to traverse the Russley/Hawthomden

block. Any such extension of Merrin Street would fundamentally change the area

around the block, giving ready access to not only the State Highway system but to

Merrin Street itself. This would form a suitable road on which feeder roads for the

residential subdivision of this block might be situated. Current designs for the road

shows it situated over land in the HawthorndenIRussley block not currently owned or

connected to the referrer. There would need to be common agreement as to how the

land could be developed. Issues also arise as to whether the limited accessways to the

------~---~-~---
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State Highway currently enjoyed from Russley Road could then be closed and serviced

off Merrin Street.

[78J Further issues arise relating to whether major infrastructure could or should be

placed on this road and if so whether side roads could be serviced off this in the same

way. The design has not even reached the stage of any form of notification to either the

owners or the public generally.

[79J The potential new roading highlights the objective of the City Plan to achieve

integrated development of infrastructure. It also highlights the potential for this site to

have other uses, i.e. commercial use or hotels if there was a connection to Russley Road.

This may change its orientation more towards the airport than towards the residential

areas to the east.

[80] We note also in respect of reading matters that State Highway 1 itself represents

a considerable constraint on the site generally and that it is accepted by the referrers that

there would need to be special noise mitigation provisions relating to residential

building setback from the State Highway. The referrers suggested 80 metres or 40

metres with bunding. Again, without a development plan it is difficult to assess what

design would achieve an appropriate living environment. We note that the Council

appears to have permitted new development next to the State Highway further to the

south without any substantive barriers between that and the State Highway. From our

experience of the site visit, we suggest that this would be a noise environment well

removed from that envisaged in terms of the policies and objectives of the City Plan.

[81] We would imagine that a setback in the order of 80 metres with bunding would

be appropriate on this site. Issues then arise as to how the area between the bunding and

the State Highway could be treated. Such a strip of land might be capable 0 f

improvement for use for parks, recreational areas, a cycle lane, pedestrian walking and

the like. In the absence of an outline plan it is difficult for us to assess whether such a

setback is intended and whether it would meet the objectives and policies of the City

Plan.

. ._ -. ------ ._-~---_._---_._-_.. _-_._~ .
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[82J Similarly, in respect of cycling and walking policies, the Merrin Street extension

may make provision for these by including footpaths, an underpass across Russley Road

and the like20 We have reservations about the safety of introducing cyclists or

pedestrians to the State Highway, having regard to its extreme busyness and constrained

nature. Accordingly, any issues as to access along or across the road need to be

addressed on a wider basis including integration with the nearby Avonhead Park, the

developments anticipated on the airport land and the potential for the State Highway to

be four-laned and possibly made into a motorway. Without an outline development plan

and further evidence we are unable to judge whether a Living zone would achieve and

implement these policies of the City Plan.

Versatile soils

[83J The argument for the CRC is that the development is intended to take place on

versatile soils, being Land Use Capability Classes 1 and 2. This is the way in which the

evidence was presented to the Court by Mr T H Webb. Mr Webb did not produce to the

hearing a copy of a land use capability map of the area and this was requested of him.

This was provided to the Court after the hearing and shows a somewhat different

situation to that stated to the Court by Mr Webb and as was common ground between

the parties at the hearing.

[84] There is a large area of Land Use Capability Class 2 soils on both sides of

Russley Road, including Special Purpose Airport land and some of the area subject to

the current reference. However between Russley Road and approximately halfway into

the site and over the middle 50% of its road length on Russley Road, there is a band of

Class 3 soils. We attach and mark B a copy of a map of the area showing these soils.

There is clearly a majority of the land therefore that is versatile soils Class 1 and 2 but a

significant portion which is Class 3 and therefore not versatile soils.

[85J The CRe policy on versatile soils has been variously criticised by the Courts:

Canterbury Regional Council v Waimakariri District Council and Pegasus Bay

Coastal Estates (Pegasus Bay)2J, Suburban Estates Limited and Muir Park Corporate

20

!I
Yaldhurst/Mash am at para 45.
[2002J NZR.MA 208.
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an d 21 others v Christch urch City COllltcil12 and J G and H Shaw, Halswater

Holdings Limited and Apple Fields Limited v Selwyn District Councit'". In the more

recent decision Judge Jackson has suggested that residential use may in fact be a

productive use of land24 with versatile soils.

[86] The CCC policy on versatile soils (policy 2.1.1) is worded identically to the

relevant RPS policy. This Court is not determining the wording of policy 2.1.1. We are

determining which of the possible zonings would better achieve the policies and

objectives of the City Plan and the Act.

[87) The versatile soil provisrons of the City Plan policy and Regional Policy

Statement are broad, general and allow for exceptions. As it transpires some of the

land would not be on versatile soils but some would. We are not able to conclude that

the zoning of this land as Living would fail to achieve and implement policy 2.1.1 or the

relevant RPS policy. It is clear that the Council in a number of other decisions has

zoned land situated on versatile soils for Living and we cannot therefore see a Living I

zoning as conflicting with that possibility.

Unconfined aquifer

[88J During the course of the hearing the parties were able to agree that the land in

question is situated in Zone 2 - Recharge Zone on the Natural Resources Regional Plan

(NRRP). This Plan is one on which submissions have closed and are now being

collated. The plan is therefore at an early stage. This zone is less sensitive than

Recharge Zone I (where the Special Purposes zone for the Airport is situated). Again,

while we accept that matters of contamination of groundwater recharge need to be taken

into account, we cannot see this in itself as a bar to a Living zoning of the block outside

the 50 dBA contour. Clearly, in respect of rural activities, there are some activities

which have as great if not greater potential to contaminate groundwater.

C2l7/2001
C67/2004.
C6712004 at para 32.
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[89] Again, I understand that the criticism by Mr L R McCallum, the planner for the

eRC, in this regard was not so much that these matters could not be addressed by a

Living zone but that the failure to provide an outline development plan did not

adequately satisfy the concerns the Regional Council had as to how these matters would

be properly addressed. We accept that criticism.

Water and sewage

[90J Evidence was given to the Court by an engineer for the City Council, Ms K M

Purton, who advised that there were already water pressure issues in this area of

Hawthornden Road and that there was inadequate sewage disposal to serve the

development of this site. That evidence conflicted with Mr Kralj's who suggested that

the site could be serviced for water by an improvement to the existing system paid for

by the developer and that, furthermore, a site-specific sewerage scheme cou Id be

developed until the city scheme is upgraded.

[91] In relation to water we are not sure that the system could be readily upgraded.

Mr Kralj 's suggestion of a stand-alone bore later connected to the city system seems

fraught with problems. We have concerns as to whether it is appropriate to further

pump this recharge zone. There were no details as to capacity or water quality or exact

placement of the pump. With no outline plan these concerns are unanswered.

[92] In relation to sewerage, this area of Hawthomden Road is serviced by the

Riccarton interceptor. Ms Purton advised that the capacity in the pipes was already

fully utilised at peak periods and Council were continuously measuring levels in

manhole shafts. It became clear from questions that the peak levels were largely a

feature of water infiltration in storm periods rather than dry weather flows. Although

Ms Purton was not able to advise how many connections had been made to the

Riccarton interceptor in the last few years or what the further capacity for connection

was, we are satisfied that the Riccarton interceptor is already overloaded and would not

be able to handle flows at peak times even from a further 200 properties developed on

this block. Having regard to the works required, including the upgrading of the entire

line and treatment system, we accept that it is unlikely that this work will be completed

within the plan period (ten years).

-----_..__..._-----------,---------------_.
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[93] Mr Christensen put to other witnesses that it might be possible to connect the site

through the sewer servicing the Airport Special Purpose zone, Firstly, it became clear

during the course of the hearing that the airport had an entirely separate water supply

system (on its own land) which had adequate capacity to serve the Special Purpose zone,

It also became clear that they were able to connect to another sewer which did not have

the capacity problems of the Riccarton interceptor. We have no idea from the evidence

we heard as to whether it is possible to connect the HawthomdenJRussley block to the

water supply or sewer. No details have been provided in an outline plan to the Court,

nor was any specific evidence given on this matter by any witnesses before the Court,

[94] Accordingly we are satisfied that there are significant problems with appropriate

infrastructure for the development of this site within the next ten years in relation to

water supply and sewer.

Consolidation

[95] Finally we come to the application of the policies of the City Plan which address

consolidation and the development of larger peripheral areas, There was a particular

issue between the parties as to whether this site was a consolidation or not. We have

concluded on the facts that policy 6.3.1 could be appropriately implemented by any

rezoning of this land to Living I, We are satisfied that it is in a form that is not detached

from the current urban boundaries and does not promote a dispersed or uncoordinated

pattern of development.

[96] The recent development of land immediately to the south of the site and the

existing development to the east of this site confirms to us that this site would be

attached to existing residential areas. In fact, the area would also be serviced by the

commercial area at the end of Merrin Street, an easy walk from this site on flat land,

Objective 6.2 provides:

Patterns of land use that promote and reinforce a close proximity and good

accessibility between living, business and other employment areas,

-~_._--------~~----------- --_..-_....• -.-
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Living zoning would provide a residential area close to the airport and near a major

transport route. It has recreational facilities including the Avonhead and Bumside Parks

close by. Existing and new residential construction shows us the area is seen as

desirable. It would represent merely a further extension of the existing living areas

recently developed to the south of Avonhead Park and separated only from this

development by that park and to the east by the cemetery.

[97] The question of consolidation seemed to trouble many of the counsel and the

witnesses before the Court and there were differing views as to whether such a

development would be a consolidation. In this area we see two barriers to support

consolidation in this area. The first is Russley Road; the second is the 50 dBA contour

for the airport.

[98] Objective 6.1 states:

To accommodate urban growth with a primary emphasis on consolidation.

The reasons states in part:

Consolidation does not necessarily entail containment of the City within its

present urban boundaries, but does emphasise a compact pattern of

development, in contrast to isolated and dispersed patterns ofurban growth into

what are currently rural areas.

[99] The Court discussed this matter in Suburban Estates and particularly at

paragraphs [52]-[56]. At paragraph [56] the Court said:

The policy is to achieve a gradual increase in population density by providing

for higher building densities near the central city, suburban focal points and in

larger areas ofperipheral urban housing growth. Indeed in the third of those

categories higher building densities are positively encouraged by the use of the

words "promoting opportunities ". The policy also makes it clear that new

peripheral development must be consistent with a consolidated urban form. We

take that to mean any new development must substantially meet most if 110t all of
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the criteria implied by the inclusive definition of consolidation already referred

to.

[100] Turning to the reasons for the objectives Jor 6.1 the Court also concluded at

paragraph [53] that this included:

• minimising adverse effects on water quality and versatile soils through

selective restraint on peripheral development;

• shortening private car trips' by locating housing close to employment,

schools and business areas;

• ensuring that safe and convenient pedestrian and cycling links are provided

in new neighbourhoods;

• increasing population densities to support public transport;

• emphasis on a compact pattern ofdevelopment;

• possible extension ofthe city/urban boundaries

and should be contrasted with

• an isolated and dispersed pattern ofgrowth.

[101] Overall we conclude that it can be said that this development achieves

consolidation. In relation to vehicle trips, the proximity of both the airport and nearby

schools and business areas indicates that this criteria is likely to be met.

[102J In relation to public transport, it is clear that further population will support

public transport initiatives in the Avonhead area generally.

[103J Some criteria will be dependent upon the sort of outline plan that might be

provided including effects on water quality, pedestrian and cycling links.

[104] Having regard to the type of developments envisaged by the Court elsewhere

(for example Yaldhurst/Mash ams it can be seen that in general terms this area might be

seen as achieving and implementing the consolidation policies and objectives of the City

Plan.
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Major extensions 6.3.9

(l05J The next issue is whether a Living zone achieves or implements the policy

promoting opportunities for higher building densities in larger areas of peripheral urban

housing growth. This derives from 6.3.9 Urban Extensions which states:

6.3.9 To promote a range of incremental extensions to the urban area

distributed over a number ofperipheral locations, rather than Cl major

extension in anyone area.

The explanation and reasons goes on to say:

Larger areas may be needed to accommodate significant increases in growth.

Where major extensions are proposed. they should make provision for a diverse

range ofliving and business opportunities and environments.

If this policy applies then the site encounters similar difficulties to the proposal in the

Yaldhurst/Mash am case.

(106J The first question is whether or not such a policy is directly applicable when the

issue as to the appropriate zone is before the Court. In general tenus, however, it is

clear that the Court in considering these matters has concluded that areas in the vicinity

of SO hectares are larger peripheral developments".

[107J In Yaldhurst/Mash am at para 31 the Court noted:

At Living 1 zone densities the land would accommodate under 141 allotments so

it qualifies as an incremental extensions (although in our opinion at the larger

end if cumulative effects are taken into account).

The land was 15.4 hectares.

CI7112002 at para 18.

-----------------------_ ...•_--
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[108J We consider the area outside the 50 dBA contour is probably a major extension

because it is around 30 hectares and would provide some 300 lots. Thus the criticism

can be made as in Yaldhurst/Masham that no higher density mix is provided. On the

other hand the Avonheadshopping centre is close by, as is the Special Purposes Airport

zone. Such a mix could be said to be provided in the general locality including

recreation areas, access routes, commercial and employment areas.

[109] The Court has previously considered the Living I zone as a lower density form

of development and sees other Living densities such as 3 and 4 as being higher densities.

In this case we must also consider whether the general policies relating to the airport

may be of more importance than the policy of the City Plan relating to higher densities.

To the extent that such policies are in conflict, it is clear that the airport policies are

more significant than the policies seeking higher densities for major extensions. This

would in our view be a proper basis on which the Court could consider lower density

because of the requirements to take into account the impact on the airport. In the

circumstances of this case we need not explore this possibility further because of our

general conclusion.

Section 32 tests within the 50 dBA contour

[110] The section 32 analysis has been characterised by an assessment of what is the

better zone to achieve the objectives and policies of the City Plan, and the purpose of the

Act. We conclude that in respect of the area within the 50 dBA contour that a Living

zone permitting noise sensitive activities does not better meet policy 6.3.7 than the Rural

5 zone. The Rural 5 zone is a zone particularly designed to take into account the effects

of noise in the environment and to provide for housing densities accordingly. A Living

lA zone does not take into account the amenity effect of the airport generally. Although

it does provide for mitigation in respect of houses within the 55 dBA contour a Living

zone does not take into account the amenity effects between the 50 and 55 dBA

contours.

[I I IJ Accordingly, the effect on amenity for persons outside the homes between the 50

and 55 dBA contour is not addressed by the mitigation measures proposed. No

complaint clauses and non-subdivision clauses are not an adequate measure to address
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these effects. Without considering the more general provisions of the plan, we therefore

conclude that the zoning even as a special low density Living zone cannot better meet

the City Plan provisions than a Rural 5 zone.

[112] This position is reinforced by reference to the other provisions of section 32 in

looking at matters in terms of costs and benefits and effectiveness and efficiency. The

amenity impact of allowing development within the SO dBA contour cannot be

measured in monetary terms but this does not make it any less important. Benefits are

personalised to the landowner developing the site and there is no wider benefit because

there is not a current limit on the range of housing opportunities in Christchurch.

[II3] Similarly, in terms of efficiency and effectiveness, non-noise sensitive activities

which clearly constitute a more efficient use of the land were not before the Court on

this reference. It is possible that other uses could be found for the land than those

provided under the Rural 5 zone. However the further restraint on the land within the

50 dBA contour is clearly justified and better or necessary under section 32.

The land outside the 50 dBA contour and section 32 tests

[114] The Rural 5 zoning IS essentially a holding pattern only for the

HawthomdenlRussley block outside the SO dBA contour. There are constraints on the

land at or near the SO dBA contour and near State Highway 1. Some nearby land to the

south has already been developed. It is even recognised by the Planner for the City, Ms

Dixon, and others that this land may have a higher and better use than as pastoral land.

[115] There are significant issues however with zoning the land outside the 50 dBA

contour as Living 1 at the current time. We have identified a prime concem with issues

relating to roading and water and sewage infrastructure. This is highlighted and

exacerbated by the lack of any outline development plan to show how these issues might

be properly addressed. We do not currently accept as a solution a private water supply

or private sewerage scheme. Possibilities for connection to other schemes were not

explored fully in the evidence before us .

....._-------_.-~---------_._-
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[116] Generally speaking the land is appropriate for more intensive use than rural land

but at this stage the infrastructure is not in place. In a recent decision of the

Environment Court in Foreworld Developments Limited and Ors v Napier City

Council26 the Court noted at paragraph [IS):

It is bad resource management practice and contrary to the purpose of the

Resource Management Act - to promote the sustainable management of natural

and physical resources; to zone land for an activity when the infrastructure

necessary to allow that activity to occur without adverse effects on the

environment does not exist, and there is no commitment to provide it. In

Mc1ntyre v Tasman District Council (W 83/94) the Court said:

We agree with Mr Robinson that in this case the extension ofservices such as the

sewage system and roading should be carried out in a co-ordinated progression.

We hold that if developments proceed on an ad hoc basis they cannot be

sustainably managed by the Council - an aspect which is not commensurate with

section 5 ofthe Act.

There are similar comments in decisions such as Prospectus Nominees v

Queenstown-Lakes District Council (C74/97), Bell v Central Otago District

Council (C4/97), and confirmation that the approach is correct in the High

Court decision ofColeman v Tasman District Council [J999) NZRMA 39.

[117] It is not for this Court to dictate to the Council when these infrastructural

improvements should be made. Moreover the referrer does not provide information as

to how a co-ordinated development of the land could be achieved in practical terms.

As the referrer is not the owner of much of the land, it is not possible to indicate whether

the Merrin Street extension or private schemes would be acceptable to all of the

landowners. An example of this is that the placement of stormwater detention ponding

or holding tanks was shown over land not owned by the referrer. Other landowners

may consider that all of the infrastructural requirements - roads, etc - should be

contained on this referrer' s land.

26 W812005.
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Deferred zoning

[118] One possibility suggested by the referrer was the potential for deferred zoning.

We have concluded that there may be better methods to achieve and implement the

policies and objectives of the City Plan and the Act than a Living zoning. This may

involvea combination of Living and higher density zonings, as envisaged by the Court

in the Suburban Estates decision and subsequent decisions. It may involve different

zonings, such as Commercial or Business as for the Special Purposes zone (for non

noise sensitive activities). It might involve zoning that would accommodate hotels, for

example, if the Merrin Street extension was provided.

[119] We note that the City Plan specifically provides that one of the methods for

implementation of the urban growth procedure is promoting and facilitating the

redevelopment of land, e.g. through comprehensive development plans. To that extent

we conclude a better method to achieve and implement the appropriate zoning would be

to allow for the Council investigations into alternatives to be properly undertaken and

completed. Any outcomes could either be achieved by the Council promoting a

variation or change to its City Plan or by a privately promoted change once these

important issues have been resolved.

[120] It seems essential that any plan for development should involve all of the

properties and take a comprehensive approach. It would require a level of detail which

has not been provided by the referrer at this hearing. Reading and infrastructural issues

must be addressed on an integrated basis.

Section 5

[121] The Act has a broad single purpose:- to achieve sustainable management as that

term is defined in the Act. This City Plan has been prepared clearly with this concept

in mind and the application of the policies and objectives on its face should achieve that

outcome. For our part we are satisfied that a zoning over all of the land as Rural 5

would better meet the object of the Act and the policies and objectives of the City Plan

at the current time.
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[122] In respect of the area outside the 50 dBA contour, we accept that there may be

other uses of this land which would better enable the various parties, as identified under

section 5. The core objective of the Act however is better met by preserving the options

for thp flltllrp c t this stage h\/ ~ "RH,..'),] .c:; zoninz and all ...... '''; ...g the. Council and the partiesll, ..~. _~.~ ~~"~.~ "'" ,_.. "" VJ -' ~v • • 115 "u UVVVl11 ~lIv '-' J 1 J a J

to undertake further evaluation w.ith a view to introducing a change, either during the

life of this City Plan or at the time of the introduction of the next City Plan.

Outcome

[123] The reference has not succeeded and accordingly the decision of the Council in

this matter is upheld.

[124] As a reference this is not a matter where costs are generally appropriate and this

case appears to be no exception. Although the referrer has not succeeded in this case,

we have some sympathy with the position of the owners of the land outside the 50 dBA

contour and closer to Hawthomden Road. We accept that there are constraints over the

use of this land and consider that the referrers have reasonably taken this reference to

clarify the position. However, on the basis of the information before us we uphold the

Council zoning decision but are tentatively of the view that there should be no order for

costs. If any party disagrees with this course, they are to file application within twenty

working days, replies within ten working days and final reply within five working days.

If no application for costs is made within the time specified costs are to lie where they

fall.

DATED at CHRISTCHURCH this ?Ol- day of M~~ 2005.
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DECISION

Introduction

[1J The single main issue on this appeal is the potential for conflict between the

owners and users of the Auckland International Airport and future residents of

household units likely to be affected by the noise of landing aircraft.

[2J The appeal concerns an application for consent by Central Gardens Limited

for the development of 349 household units on a Business 5 zoned site, at 18 Lambie

Drive, Manukau City. The site is identified by the Manukau Operative District Plan
\

2002, as being subject to moderate and high levels of aircraft noise from aircraft

operations at Auckland International Airport.

[3J The site is located directly beneath the westerly approach path for aircraft

landing at the airport. Recognising the effect of noise generated by such aircraft, the

district plan has endeavoured to minimise conflict between the development and use

of the airport, and activities which are sensitive to airport noise. This is achieved by

the adoption of rules for the purpose of limiting aircraft noise levels of more than

Ldn 65 dBA to the high aircraft noise area1 and noise levels of more than Ldn 60

dBA to the moderate aircraft noise area/.

[4] The district plan also contains land use controls in relation to activities

sensitive to aircraft noise'' in the high aircraft noise area and moderate aircraft noise

area. Household units, and therefore this development as a whole, are classified as

activities sensitive to aircraft noise. Such activities in the high noise area are a non

complying activity. The majority of the site is located in the high aircraft noise area,

with only the northern portion of the site located in the moderate aircraft noise area.

[5J The Council granted consent to the application on 12 September 2001.

Auckland International Airport Limited appealed the Council's decision, primarily

on the reverse sensitivity effects on the airport arising from the development.

Independent News Auckland Limited, an industrial neighbour, also appealed on

reverse sensitivity grounds, however that appeal was resolved. A draft consent order

2
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was filed, the terms and conditions of which, formed the basis for the conditions of

consent sought by Central Gardens.

[6] The Council initially resolved to defend its decision to grant the consent.

Since the time of filing the appeals, the aircraft noise area rules of the then proposed

plan (which was made operative, in part, on 21 October 2002) have changed as the

result ofa consent order issued by the Environment Court on 10 December 2001. As

a consequence, the activity status of the proposal changed from discretionary to non

complying4
•

[7] Following the amendments to the proposed plan, the Council considered it

necessary to review the proposal under the operative plan and determined not to

support its original decision.

The locality and the proposal

[8] The property is zoned Business 5 under the district plan. It is 2.82 hectares in

area with access legs to Lambie Drive and Ryan Place. It is effectively a rear site,

although the width of the access leg at Ryan Place results in it meeting the district

plan definition of a front site.

[9] The property is surrounded on three sides by industrial uses of various kinds,

which include printing premises, a pressurised tank testing facility which releases

odourised gases, warehousing, heavy vehicle servicing and panel beating.

[10] Immediately to the north of the site is an existing residential area with

frontage to Ihaka Place. The north-east corner of the site adjoins the playing fields

of the Seventh Day Adventist School which has frontage to Puhinui Road. The site

is undeveloped and is basically flat (and gently contoured).

[11] The proposal is to construct, for residential use, 4 apartment towers, 23

terraced-houses, and 6 studio warehouse units. Associated with that development

are the required site works, infrastructure facilities, parking, landscaping and

facilities for the use of residents. These are to include a recreation building that

would have a gym, lap pool, small shop and cafe. There would also be an outdoor

<S{r(l""o;~

(~' ----::,~"\f't the time of the Council hearing it was also assessed as a non-complying activity under the then
to.:; 1\ \, ",;,::~,erative transitional plan.
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swimming pool and changing room. Areas of open space around the buildings will

be landscaped to provide a level of amenity for the development, as well as

additional passive recreation areas.

[12] The 4 apartment tower blocks are to be arranged in a square configuration in

the middle of the site, with recreation areas and the office/reception!gym building

between them. Manager's accommodation will be on the upper level of that

building. There will be two levels ofparking for occupants, visitors, service vehicles

and the like; one below ground, and one above.

[13] The two-storied terraced houses are proposed to be built along the northern

boundary at the interface with the adjoining Residential zone. Parking for these

terraced houses is contained within each unit entitlement area.

[14] The six studio warehouse units with associated parking are proposed on the

part of the site that has access to Ryan Place. These warehouse units provide an

opportunity for small businesses to establish in premises that have flexible

manufacturing/storage opportunities, office and living space.

[IS] The main vehicle and pedestrian access to the property is from Lambie Drive.

This has been designed as a two-way internal road providing access to all units. It

will also comply with the requirements for emergency vehicle access. Vehicle and

pedestrian access is also available through Ryan Place.

[16] The apartment towers each have 8 floors, with 10 apartments per floor,

giving 80 apartments per tower. In addition, there are two levels of parking in each

tower. The approximate height of each tower is 32.5 metres. There will be 320

apartments in total, 192 one-bedroom units and 128 two-bedroom units.

[17] The buildings comply with all the development controls and have been

purpose-designed to meet the Council's latest Acoustic and Ventilation Standards for

activities sensitive to aircraft noise.'



The hearing

[18] The hearing took place over a period of 5 days. During that time we heard

extensive opening submissions from counsel. We also heard from a number of

witnesses namely:

• Mr DJ Snell, architect and designer of the proposal;

• Mr J M Burgess, traffic engineer;

• Mr A L McKenzie, mechanical engineer;

• Mr N I Hegley, acoustical consultant;

• Ms J A Hudson, planning and resource management consultant;

• Mr D J Medrickey, the project manager for the proposal - all called

by Central Gardens.

• Mr J M McShane, environment and planning manager for the Airport

Company;

• Mr D Osborne, planning consultant;

• Mr C W Day, acoustical consultant;

• Mr S Milne, executive director of the Board of Airline representatives

ofNew Zealand Incorporated - all called by the Airport Company.

• Mr M A Nielson, resource management planner for the Council.

[19] At the conclusion of the evidence leave was given for the Airport Company

and Central Gardens to file closing submissions. Two memoranda by Central

Gardens and a memorandum by the Airport Company were filed - the last on

Monday 19th May 2003. The closing memoranda were detailed and extensive,

totalling in all 119 pages.

[20] In the interests of brevity we have not been able to address all of the matters

referred to in the submissions and in the evidence. However, we have had regard to

all that was said.

The relevant statutory setting and the legal framework

As the proposal is a non-complying activity, sections 104 and 105 of the Act

The following parts of section 104 are relevant:

(i) subject to Part II - section 104(1);

5
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(ii) the actual and potential effects on the environment of allowing the

activity- section 104(1)(a);

(iii) the regional policy statement - section 104(1)(c); and

(iv) the district plan - section 104(1)(d).

[22] We are also required to determine whether the proposal satisfies the gateway

criteria in section 105(2A). We therefore propose:

(i) firstly, to identify and discuss the relevant general criteria in section

104;

(ii) secondly, to discuss the gateway criteria in section 105(2A); and

(iii) thirdly, to exercise our discretion under section 105(1)(c).

Section 104 matters

Part II

[23] Section 5 is the "lodestar" of the Act. It was described in this way in Lee v

Auckland City Councir:

In effect, section 5 of Part" of the Act is the only section in the present Act
which contains the philosophy of sustainable management as its purpose,
and the proscriptive criteria against which effects (as defined in section 3)
and the plan provisions may be measured. Section 5 under the 1993
Amendment to the Act may be considered the "lodestar' which guides the
provisions of section 104 and in this appeal we are guided by the over
arching purpose of sustainable management as defined.'

[24] The approach taken to the application of section 5 is now settled by several

clear and consistent decisions".

61995 NZRMA 241.
, At page 248.
8 See New Zealand Rail Limited v Marlborough District Council 1994 NZRMA 70; Trio Holdtngs
Limited v Mar/borough District Council 1997 NZRMA 97; North Shore City Council v Auckland

4ft
' ~ -I)':---' Regional Council 1997 NZRMA 59 (upheld on appeal in Green and McCahill Properties vAuckland

'X:-~SI. \~.I:' ... -'\ Regional Council 1997 NZRMA 519); Eden Park Trust Board v Auckland City Council (A130/97);

~
•. -, «Aqua Marine Limited v Southland Regional Council (CI26/97); and Solid Energy New Zealand

('-" '. . . - 'L,mited v Gray District Council (A8/98).
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[25] The application of section 5 was sununarised in New Zealand Rail Limited

as follows:

Part 11 of the Act expresses in ordinary words of wide meaning the overail
purpose and principles of the Act. It is not a part of the Act which should be
subject .to strict rules and principles of statutory construction which aims to
extract a precise and unique meaning from the words used. There is a
deliberate openness about the ianguage, its meaning and its connotations
which is intended to ailow the appiication of policy in a general and broad
way.9

[26] The general approach taken by the Courts has been described as the "overall

judgment" approach." This requires an overall broad judgment of whether the

proposal would promote the sustainable management of natural and physical

resources. Such a judgment allows for comparison of conflicting considerations and

the relative scale and degree of them11, and their relative significance in the final

outcome'f.

[27] Sustainable management requires that the use, development and protection of

physical resources, in this case the Airport and the Central Gardens' site, be

managed in a way, or at a rate, which enables people and conununities to provide for

their social, economic, and cultural wellbeing - a matter that we will return to later

in this decision.

[28] Also of relevance in this case is section 7, particularly:

(i) The ethic of stewardship - sub-paragraph (aa);

(ii) The efficient use and development of natural and physical resources 

section 7(b);

(iii) The maintenance and enhancement of amenity values - section 7(c);

(iv) The maintenance and enhancement of the quality of the environment

- section 7(f); and

(v) Any finite characteristics of natural and physical resources - section

7(e).

• Page 72.
... ""\ 10 Aqua Marine, page 141.

\\" North Shore City Council, at page 93.
('-,,', ," ::,'.'), New Zealand Rail Limited
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The relevant statutory instruments

The relevance ofearlier plans

[29] We have already adverted to the fact that when the application was first

assessed, the relevant district plan provisions included those under the transitional

plan and the proposed plan. Since the time of filing the appeals, the proposed plan

has been made operative and some of the plan provisions that the application is to be

assessed against have changed significantly. All parties agreed that under section

88A of the Act, the operative plan is the only relevant district plan in terms of

sections 104 and 105 ofthe Act.

The Auckland Regionalpolicy statement

[30] Issue 2.3.4, contained in the "regional overview and strategic direction"

section of the regional policy statement, is directly relevant to this appeal. It states:

Regionally significant physicai resources, inclUding infrastructure, are
essential for the communities' social and economic wellbeing. The
iocation, development and redevelopment of infrastructure is of strategic
importance in its effects on the form and growth of the region. However, the
long-term viability of regionally significant infrastructure and physical
resources can be compromised by the adverse effects, including cumulative
effects, of other activities. These regionally significant resources can
equally give rise to adverse effects, including cumulative effects on the
environment, and on communities. They can be adversely affected by
conflicts if sensitive uses are allowed to develop near them or if they
are inappropriately located. (emphasis added)

[31] The policy statement goes on to say that regional infrastructure includes

airports and airport flight paths. Examples of significant regional infrastructure are

given in Appendix D. That appendix includes, as an example of regional

infrastructure, the Auckland International Airport.

[32] The following key issues are identified in the policy statement (as part of

Issue 2.3.4) in relation to regional infrastructure:

• Provision (or non-provision) of infrastructure is a major influence in the
overall pattern and direction of regionai development.

• The need for expansion, replacement or upgrading of infrastructure In
order to avoid environmental problems and/or to increase the capacity
of infrastructure to accommodate growth.

8



• The need to avoid, remedy or mitigate the adverse effects generated by
proposed changes to infrastructure and to consider alternative ways of
avoiding or remedying them. Relocation of infrastructure or restrictions
on the location of infrastructure or restrictions on the establishment of
sensitive land uses in close proximity may be required to overcome the
environmental probiems faced.

• An absence of co-ordination between infrastructure providers and other
agencies responsibie for urban growth and development may increase
the likelihood of adverse effects.

[33] From these issues and the policy statements flow the "Strategic Direction"

for the Auckland Region. Strategic objectives in 2.5.1 relevantly include:

1. To ensure that provision is made to accommodate the Region's
growth in a manner which gives effect to the purpose and principles
of the Resource Management Act, and is consistent with these
Strategic objectives and with provisions of this RPS.

6. To promote transport efficiency, and to encourage the efficient use
of natural and physical resources, including urban land,
infrastructure, and energy resources.

[34] Strategic policy 2.5.2(3) further states:

3. Urban development is to be contained, within the metropolitan
urban limits shown on Map Series 1 and the limits of rural and
coastal settlements as defined so that:

(iii) urban intensification at selected locations is provided for
and encouraged. Selection of these places will take into
account, amongst other things, any significant adverse
effects which arise from the interaction with any
regionally significant infrastructure and other significant
physical resources. (emphasis added)

[35] Strategic policy 2.5.2(6) states:

6. Provision is to be made to enable the safe and efficient operation of
existing regional infrastructure which is necessary for the social, and
economic wellbeing of the region's people, and for the development
of regional infrastructure (including transport and energy facilities
and services) in a manner which is consistent with this strategic
direction and which avoids, remedies or mitigates any adverse
effects of those activities on the environment.

9
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[36] The Airport is identified as a significant regional infrastructure in the

regional policy statement. The statement notes that reverse sensitivity effects on

regionally significant infrastructure must be taken into account when selecting

locations for urban intensification.

The operative district plan

[37] As the proposal is a residential activity and the site is located in the Business

5 zone, the planning witnesses addressed both Business 5 and residential provisions

of the plan. We have regard to those provisions. However, as we consider that the

proposal fits comfortably within the relevant provisions of both the Business 5 and

Residential zones, we do not propose to discuss them.

[38] Of particular concern to the issues raised by the appeal, are the objectives and

policies relative to the Auckland International Airport. Section 17.6 of the district

plan contains most of the resource management issues, objectives and policies

relating to the operation of the airport, including the issue of aircraft noise and

reverse sensitivity to that noise.

[39] Section 17.6.2.1 of the plan emphasises the local, regional and national

importance of Auckland International Airport. This is reinforced in issue 17.6.2.2

which states in part that:

There are significant positive effects arising from the operation of Auckland
International Airport and it is important that the Airport is recognised and
provided for so that it can serve the wider community, both now and in the
future ..

This is further reinforced by objective 17.6.3.8 which states:

To recognise and provide for the positive effects arising from the operation
of Auckland International Airport and to take these into account when
considering any adverse effects of the Airport on the environment.

[40] The effect of aircraft noise is raised as an issue in Issue 17.6.2.7 which states:

Amenity values and quality of the environment in some areas may be
adversely affected by aircraft arising from use of the existing runway at
Auckland Internationai Airport.

10



The issue statement goes on to say:

... the District Pian recognises the importance of iimiting the amount of
additional residential deveiopment in areas affected or potentially affected
by high aircraft noise (ie: aircraft noise levels greater than Ldn 65 dBA).

The issue statement having specifically identified additional residential development

as a particular type of sensitive activity that should be limited within the high aircraft

noise area, then goes on to state that:

This is because, whiie it is possible to acoustically insulate dwellings and
other activities sensitive to aircraft noise, it is not possible to use such
methods to mitigate the effects of aircraft noise on the external environment.

[41] Issue 17.6.2.9 is also relevant. It states:

The location of activities sensitive to aircraft noise in areas where high and
moderate aircraft noise levels cannot be avoided creates incompatibilities
between the operation of Auckland International Airport and land use
activities.

The issue statement refers to as yet undeveloped areas of the City which are planned

to accommodate regional growth and notes that parts of these areas will be adversely

affected by aircraft noise. It then goes on to say:

Although they will still be abie to be developed for residential purposes, as
they are not within the High Aircraft Noise Area on the Planning Maps, they
may require appropriate measures to be taken to mitigate aircraft noise such
as the installation of acoustic insulation and ventilation systems. Within the
High Aircraft Noise Area, the estabiishment of new ActiVities Sensitive to
Aircraft Noise shouid generally be avoided, as people wiil inevitabiy be
exposed to noise in the external enVironment.

This is further emphasised by objective 17.6.3.7 which says:

To minimise conflict between the development and use of Auckiand
Internationai Airport and activities which are sensitive to aircraft noise.

[42] In our view, policies 17.6.4.9, 10 and 11 are also relevant. They state:

Poiicy 17.6.4.9

The adverse effects of high and moderate levels of aircraft noise arising
from the use of the existing runaway at Auckland International Airport on the
amenity values and quaiity of life in existing and future residential areas of
the City and on Activities Sensitive 10 Aircraft Noise in other areas should be
avoided, remedied or mitigated.

11
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The "Explanation/Reason" for Policy 17.6.4.9 says:

The adverse effects of use of the existing runway can be avoided by Iimitimg
the location of sensitive activities in areas of high cumuiative noise.
Activities Sensitive to Aircraft Noise are defined in the District Plan to
include activities, such as household units, hospitals, educational
institutions, and rest homes. Adverse effects may be remedied or mitigated
by the installation of acoustic insuiation and ventilation systems in the case
of buildings containing activities which are sensitive to aircraft noise within
areas of high or moderate aircraft noise.

and;

Policy 17.6.4.10

The location of new activities which are sensitive to aircraft noise in areas
subject to high aircraft noise levels, (areas identified as being within the Ldn
65 dBA contour or higher are subject to high aircraft noise leveis) should
generally be avoided unless the adverse effects of those activities on
Auckiand International Airport can be avoided, remedied or mitigated.

and further;

Policy 17.6.4.11

The location of new activities which are sensitive to aircraft noise in
Business zones and the Mangere-Puhinui Rural zone which are subject to
moderate aircraft noise levels, (areas identified as being between the Ldn
60 dBA contour and the Ldn 65 dBA contour are SUbject to moderate aircraft
noise levels) should only occur if the adverse effects of those activities on
Auckland International Airport can be avoided, remedied or mitigated.

[43] Interestingly the ''Explanation/Reasons'' for policies 7.6.4.10 and 7.6.4.11

says:

The Airport and its flight paths are identified in the Auckland Regional Policy
Statement as regionally significant infrastructure. The establishment of
Activities Sensitive to Aircraft Noise Within the High Aircraft Noise Area or, In
the case of the Business Zones within the High or Moderate Aircraft Noise
Areas, has the potentiai to compromise the sustainable management of that
infrastructure.

[44] It is also worthy of note, that under paragraph 17.6.5 headed "Strategy for

Aircraft Noise Management and Land Use Planning of Areas Affected by Aircraft

/:'!IP.:;i::\',", '. Noise" the plan says:

(:/
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Areas of the City currently affected by aircraft noise arising from the use of
the existing runway will continue to be affected. The degree to which some
areas are affected may increase over time. In particular, there is an area
within the Main Residential Zone which is bounded by Puhinui Road in the
north, the NIMT in the west and the Grayson/Brett Avenue and Liverpool
Avenue Business 5 land in the east and south which is and will continue to
be within the High Aircraft Noise Area. Long term it is not desirable that this
area remains zoned for residential purposes. It is the Council's intention to
initiate a plan change and, subject to the outcome of that change, to set in
place a programme to assist the transition of the area from residential to
business zoning. It is envisaged that the Council would work with property
owners and residents and stakeholders in the area to ensure that any such
transition is as smooth as possible.

[45] The relevant issues, obj ectives and policies of the plan are given effect to by

the rules and restrictions contained in the conditions of Designation 231 which relate

to the Auckland International Airport and the rules in Chapter 5.21.

[46] Of importance is the definition of ASAN in Chapter 5.21:

"Activity sensitive to aircraft noise" or "ASAN" means household units,
minor household units, pre-schools/education facilities, schools, other
educational facilities, childcare centres and other care centres, residential
centres, hospitals, other health care facilities, rest homes and other homes
for the aged.'3

We note that activities sensitive to aircraft noise include a range of other activities in

addition to household units. It is therefore necessary, when considering an

application for a resource consent for an activity in one of the aircraft noise areas, to

have regard to the type of activity that is subject to the application for consent.

[47] Under rule 5.21.2 an activity sensitive to aircraft noise shall be a non

complying activity save for some exceptions which are not relevant to these

proceedings. Any such activity is subject to the acoustic standards and terms in rule

5.21.4. As mentioned, the proposal complies with the acoustic standards and terms

of rule 5.21.4 and the relevant general development and performance standards.

[48] We also note, by way of analogy, rule 5.21.4C(g) which contains the

following assessment criteria:

Nature, size and scale of development

(g) In the case of ASANS in the Business Zones in the MANA and in
the case of any ASAN, (except household units, minor household

,~~;~.\\\
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\ p'iPage I, Clause 18 - Definitions, Plan.
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units and educationai facilities) elsewhere in the MANA, whether
having regard to all the circumstances (including location in relation
to the Airport, likely exposure of the site to aircraft noise, noise
attenuation and ventilation measures proposed, and the number of
people to be accommodated), the nature, size and scale of
development is likely to lead to potential conflict with and adverse
effects upon Airport activities.

[49] The plan provides a two-fold method for managing the effects of aircraft

noise, while at the same time providing for the continued operation and sustainable

management of the airport as a significant physical resource. Firstly, by restricting

the manner of the airport's operation by noise limitations and imposing obligations

on the airport owners to acoustically insulate existing dwellings in areas affected by

high and moderate aircraft noise. Secondly, by containing issues, objectives,

policies and rules that control the establishment of activities sensitive to aircraft

noise in the areas most affected by aircraft noise.

[50] Mr M A Nielson, a resource management planner for the Council, pointed

out what he considered to be three particularly important points to draw on the

district plan policies and accompanying explanations. These are:

(i) Policy 17.6.4.10 which specifically states that new sensitive activities

in the high noise aircraft area should be avoided unless the effects of

those activities can be avoided, remedied or mitigated;

(ii) Issue 17.6.2.7 indicates that the outdoor component of residential

activities cannot be insulated from aircraft noise; and

(iii) The "explanation/reasons" to policies 17.6.4.10 and 17.6.4.11 state

that new sensitive activities in the high noise aircraft noise areas have

the potential to compromise the sustainable management of the
• 14airport.

""""~"'::"'''''-''''.
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[51] We also consider it pertinent to refer to the "Anticipated Environmental

Results" listed in clause 17.6.7 which relevantly states:

From the identification of the resource management issues and the
objectives, policies and rules for the Airport the expected environmental
outcomes are identified as follows:

• A reasonable quality of amenity values in rural, business and public
open space zones adjacent to and neighbouring the Airport.

• Avoidance of new Activities Sensitive to Aircraft Noise within the High
Aircraft Noise Area.

• Acoustic treatment of actlvltles sensitive to Aircraft Noise within the Hi(Jh
and Moderate Aircraft Noise Areas.

[52] On analysis, we are satisfied that the issues, objectives, polices and rules of

the district plan demonstrate that generally, high density residential accommodation

within the high noise areas should be avoided. The reason for such an approach is to

avoid actual and potential effects on the airport, including the adverse effect of

reverse sensitivity.

Effects of the proposal

Positive effects

[53] In our view, a number ofpositive effects will result from the proposal. These

include:

(i) the proposed development represents an efficient use and

development ofland and resources in that it will utilise a large area of

land that has remained vacant for some time;

(ii) the proposal will enable people to reside close to employment

opportunities and public transport, hence, it promotes more efficient

use oftransport networks and other infrastructure; and

(iii the site is designed and landscaped so as not to undermine or

adversely affect either the adjacent industrial or residential areas.

15
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Reverse sensitivity

Introduction

[54] As already noted, the single main Issue in this case is the potential for

conflict between the owners and users of the Airport and future residents of Central

Gardens. It was submitted by Mr Nolan, on behalf of the owners of the airport, that

reverse sensitivity effects on the airport will inevitably flow from granting the

consent. Reverse sensitivity is relevant to section l05(2A)(a) "adverse effects on the

environment", and section l04(1)(a) "actual and potential effects".

[55] The Airport Company's concern is succinctly encapsulated in paragraph 4.8

of the evidence ofMr Osborne where he said:

Turning to the key issue of aircraft noise and reverse sensitivity, ... it Is
common ground that the site is exposed to high levels of aircraft noise. In
the context of this application, the term "reverse sensitivity" refers to the
likely sensitivity of new residents of the proposed residential complex to
aircraft noise and the potentiai effect that resulting complaints or pressure
from those residents could have on the future operations of Auckland
InternationalAirport.'5

[56] Mr Osborne's comments reflect the reasons for appeal contained in the notice

of appeal which assert that the proposed development:

...would expose a large number of people to moderate to high levels of
aircraft noise in an area where residential uses are not expected to be
located. The granting of consent therefore fails to take into account, or to
adequately take into account, the reverse sensitivity effects of the proposed
development on Auckland International Airport.

[57] Reverse sensitivity as a concept, although not specifically referred to in the

Act, has been recognised as an effect that requires consideration." In Auckland

Regional Council v Auckland City Council the Environment Court defined reverse

sensitivity as:

15 Osbourne, EiC, paragraph 4.8.
16 See for example, Arataki Honey Limited v Rotorua District Council, A70/84; McQueen v Waikato
District Council, A45194; Auckland Regional Council v Auckland City Council, 1997 NZRMA 205;
Winstone Aggregates Limited and the Auckland Regional Council v Papakura District Council,

""'~""_ .,. A96/98; Wellington International Airport Limited & Ors v Wellington City Council, WI02/97; Hill v
~<y ~,'c.,:~ '." .~~>/;fatamata-Piako District Council, A065199; Winstone Ag[5regates Limited v Papakura DistrictZ·..··· &euncil, A49/02; Gargiulo v Christchurch City Council, C137lOO; upheld. on appeal to the HIgh

. 1\,',.' \ Court AP32/00, 6 March 2001, Hansen J.
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The term refers to the effects of the existenceofsensitive activities on other
activities in their vicinity, particularly by leading to restraints in the carrying
on ofthose activities.'7

[58] The term was defined in the article "Reserve Sensitivity - the Common Law

Giveth and the RMA Taketh Away", by Bruce Tardy and Janine Kerr as follows:

Reverse sensitivity is the legal vulnerability of an established activity to
complaint from a new land use. It arises when an established use is
causing adverse environmental impact to nearby land, and a new, benign
activity is proposed for the land. The "sensitivity" is this: if the new use is
permitted, the established use may be required to restrict its operations or
mitigate its effects so as to not to adversely affect the newactivity.

[59] It is the appellant's position that to allow intensive residential development

on this site would expose large numbers of residents to an unacceptable level of

noise, with the inevitable consequence that they would endeavour by such means as

complaints, lobbying of politicians, submissions on future district plans and the like

to have the operations of the airport curtailed or at the very least restricted.

[60] Counsel for Central Gardens Limited contended, that the building would be

designed with sufficient acoustic protection and ventilation systems to achieve a high

quality internal envirorunent. It further submitted that potential residents were likely

to be more inclined to live an indoor lifestyle and that the complex offered good

indoor recreation facilities; in any case the development was situated in an area

where high levels of noise were permitted from industrial activities and notices on

titles would inform potential owners of the surrounding noise environment,

[61] Mr Brabant made an analysis of the cases involving resource consent

applications. He referred us to cases such as McQueen and Aratiki where the

Court's attention was focused on whether or not the effects of the existing use were

so significant that the proposed new use should not be permitted at all.

[62] Here, Mr Brabant argued, the challenge to the consent is somewhat different

- it postulates complaints in the future, but more importantly postulates that when

the provisions of the district plan fall due for review in the future, the airport would

be placed at risk by the actions of the residents. Mr Brabant went on to argue, that it

is only at this latter stage of the chain of events postulated by the airport that an

actual effect on the airport could arise. That is because justified complaints of

17
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aircraft noise exceeding the rules of the district plan, could not form a basis for

opposing the grant of consent, as the airport would be' required to modify its

operations to comply. Nor can unjustified complaints form a basis for overturning

the consent granted by the respondent. The argument rather is, that those who

complain, said to be including the residents of this proposed development, will

become part of a potential group of opponents of continued aircraft operations as

presently permitted by the district plan. Mr Brabant submitted that such a

proposition is so speculative that it falls outside the legitimate scope of reverse

sensitivity.

[63] Reverse sensitivity effects are not circumscribed by the rules of a district

plan. In most, if not all cases, when the benign activity comes within the effects

radius of the established activity, the established activity is acting within the rules of

the relevant plan. Notwithstanding, complaints can be the first sign of a ground

swell of opposition that can chip away at the lawfully established activity. It is this

ground swell and its growth which can create potential to compromise the

sustainable management of the established activity.

[64] Complaints, whether justified or unjustified in terms of the provisions of the

district plan, are just one of the elements that contribute to the reverse sensitivity

effect as claimed by the owners of the Airport. As we understand the Airport's case,

it is the combination of a number of elements including complaints, lobbying of

politicians, submissions on future district plans and the like which create the reverse

sensitivity effect.

[65] We agree with Mr Nolan, that in principal, there is no rationale distinction

between this case and cases such as Arataki. In Arataki, the concern was over the

bees from the existing and lawful bee-keeping activity annoying or stinging the

proposed campers, who could then be expected to take action against the bee-keeper.

With an Airport, there are no bees, but instead there is aircraft noise, discharging

from the lawful airport activities and reaching the site of the proposed new residents,

with the potential to lead them to take action against the airport.

I i

I
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[66] The issue raised by Mr Brabant as to whether the proposition postulated by

the Airport Company is speculative, is a question of fact to which we now turn. We

deal with the alleged reverse sensitivity effects firstly by considering the impact of

/ftt{f;,;'·;;<~~ aircraft noise on residents, and secondly, by assessing likely cumulative responses.
,*-::;::-.<. I.;'~,\,

/, , " '\
, I\!' . . ~ 'l

nu; ! ~ \'
;;;''"; .

~\:~h~ '\ ,.' •• ,
~,,:~»-_.

'-~. LII {'.f','r· \ ....



19

Aircraft Noise

[67] Aircraft noise comes as a series of loud single events. The usual way of

measuring it is to average the level of noise over a period, to produce a figure

described by the phrase Leq. To gain a better idea of the disturbance caused by

noise, a 10dBA penalty is added for night time noise (between lOpm and 'lam) and

the figure is expressed in dBA (Ldri). This differs from the way industrial, noise is

usually assessed. Industrial noise tends to be more continuous and is usually

described by the level exceeded for 10% of the time (LlO) . When asked to give the

court some idea of the relationship between the various types of measurement, Mr C

W Day, an acoustical engineer experienced in dealing with airport noise who was

called by the appellant, gave the general formula 65dBALlo= 62dBALeq = 67dBALdn

(where the number ofloud single events are equally divided between day and night).

The acoustic engineer called by the applicant, Mr N I Hegley, concurred with this

description ofrelationships of the various methods ofnoise measurement.

[68] Aircraft noise contours are produced by taking the various noise levels

produced by the combination of aircraft that will use an airport, distributing them

onto their various flight paths and times of use and producing an Ldn figure. This

figure is averaged over some months or even a year to obtain a figure that is

representative of varied patterns of use, wind conditions and the like. Like other

major airports, Auckland International Airport has set its noise contours by looking

to potential future use and estimating the number and combination of aircraft

expected to use it in 2030. The 65dBALdn contour passes through the application

site, leaving two thirds of the site where the apartment blocks are to be built in the

high noise area.

[69] Current aircraft noise on the site varies from 60.5dBALloto 62dBALlo and is

expected to rise with increased use of the airport. Mr Day told us that the predicted

increase in noise level for residents under the flight path from the existing runway

would be 4 to 5 dBA Ldn and that such an increase is noticeable. This was not

disputed.

[70] Witnesses called by the Airport Company told us that there were limited

means available to the airport to reduce noise from its operations. Mr S Milne, the

executive director of the Board of Airline Representatives in New Zealand, told us

4'......... that there was little opportunity to reschedule night-time arrivals and departures

(%-~~:':C):.f:> '~~ay from their present time slots. He said that major overseas airports such as
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Heathrow and Sydney operate under significant restraints including curfews. As a

result of this, many overseas flights to and' from New Zealand can only land and take

off during certain "scheduling windows" and that New Zealand had to fit in with

those slots. New Zealand, as a small country at the far end of the globe, has no

ability to bring about a change to operations or curfews at those other airports to

accommodate any curfew that future residents may wish to impose here, and the

likely result of restrictions would be aircraft simply not travelling to New Zealand,

with dire consequences for the country.

[71] Mr Milne also gave evidence, that while small incremental gains are being

made in the noise performance of newer aircraft, they were not likely to be nearly as

significant as those made prior to 1990. He described studies by the International

Civil Aviation Organisation, which indicated that the cost of relatively modest

improvements in noise performance would include higher operating costs, fuel burn,

energy costs and air emissions; they concluded that there is limited potential for

further reductions of noise at source and such reductions would involve significant

costs. Mr Milne opined that the economics of airline operations are such that airlines

would be unwilling or unable to upgrade aircraft prematurely merely to service the

New Zealand routes, and that, if district plan requirements aimed to enforce such

measures, the likely consequence would be the withdrawal of some services and

significant fare increases on others. None of this evidence was seriously disputed.

[72] It was the applicant's case that such pressures would either not arise, or need

not prevail because the residents would not experience significant adverse effects

from airport operations due to the design of the complex and the surrounding

environment of industrial noise..

[73] A condition of consent proposed by the applicant was that the combination of

building materials used would create an internal noise environment in all habitable

rooms of 35dBALlo with exterior doors and windows of habitable rooms closed

when the noise level at the boundary of the adjacent 1NL industrial site was

65dBALlo. Another condition was proposed to ensure that air qualitywas maintained

in the enclosed environment by mechanical outdoor ventilation and/or air

conditioning capable of maintaining a temperature of not more than 25°. Further

conditions prevent future alterations reducing the effectiveness of the buildings'

>"' acoustic design without council consent, and require the owner, among other things,

"v,~\':...(!!. i,~nform prospective residents of noise from overhead air traffic.
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[74] Mr Hegley and Mr A L McKenzie, a graduate design engineer working for

Economical Services Limited, the firm contracted to design mechanical services for

the proposal, described in their evidence how the internal environment within the

apartments could be achieved. Mr McKenzie told us that sufficient design work had

been done to ensure that the required ventilation and air-conditioning installations

could be incorporated into the buildings. This was accepted by the other parties.

[75] In the opinion of both Mr Hegley and Ms J A Hudson, a qualified planner

with 22 years experience called by the applicant, the implementation of these

conditions would ensure that residents of the building did not suffer adverse effects

from aircraft noise.

[76] The first argument advanced to support this proposition was that residents of

the apartments were likely to have chosen a predominantly indoor life-style.

Ms Hudson commented that the nature of the development was such that residents

were not reliant on access to outdoor living areas to have an acceptable quality of life

and high standards of amenity. Mr Hegley likewise preferred this .style of

development to lower density development with increased outdoor areas for this site.

He said "it is preferable to construct apartments on the site for people who do not

want an outdoor lifestyle".

[77] No research was brought to our attention which showed that

apartment-dwellers do not also enjoy the outdoors. Mr Day however commented

that one of the advantages of living in a development like the one proposed was to

take advantage of the more useable large outdoor recreation areas. He said that on

this site the high external noise environment would significantly degrade these areas.

He also noted the balconies attached to most units, and when asked about this in

cross-examination told us that the balconies make up 20% of the total floor area for

some of the apartments.

[78] Mr Day also referred us to the study of Bradley18, which examined responses

to aircraft noise in Toronto, Osaka, Oslo, SWitzerland, the United Kingdom and

Sydney. He pointed out that the climate in the northern hemisphere centres would

require both insulation of at least the significance proposed for this development and

the closing of windows and doors for long periods. Yet these centres, with higher

density housing than Sydney showed a higher adverse response to aircraft noise,
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despite the generally lower density housing and emphasis on outdoor living in the

New South Wales capital. However, in cross-examination, he acknowledged that in

the locations he had referred to it did get hot in the summer.

[79] We note that the property developer employed by the applicant to assist with

the development of the site, Mr D J Medricky, acknowledged that the residents

would have a variety of needs for open space. He told us that the architects design

"has achieved a range of differing areas which have a multiple and varied use. This

has been created with a mix of gardens, grass areas and elevated paving areas with

seating and pergolas. It was important to have a variety of these different spaces to

cater for the range of needs of the potential occupants". It is also proposed to

provide an outdoor pool and barbeque area. We do not believe these areas have been

provided for no purpose, and while potential residents will have varied needs, we

find that there will be an expectation on the part of residents to enjoy both their

balconies and the outdoor facilities ofthe site.

[80] The second leg of the applicant's argument was that the noise generated by

the airport would not differ markedly from that permitted by the surrounding

industrial properties, and for that reason residents would not perceive it as a

nuisance. It was Mr Hegley's evidence that an agreement had been reachedbetween

the parties that if the noise from an adjacent industrial site was designed on ~he basis

of 65dBALlo and 90dBArJ11ax at the site boundary, the proposal would be within an

acceptable limit for residents. He opined "It would be illogical for a level of 65

66dBALdn not to be found acceptable for the same site simply because the noise

came from a different direction".

[81] This was not the opinion of Mr Day. When pressed on this point by counsel

for the applicant he told us that the noise level at the boundary of the 'site was

restricted to 65dBALlo. If noise at this level was produced from the 1NLsiteit would

have reduced to 60dBALloby the time it reached the eastern facade of the site and to

50dBALlo on the farthest side from the source. Even if the noise came from two

sources contemporaneously, we infer that it would have considerably reduced by the

time it is experienced in the central open air facilities. There would be no similar

reduction in aircraft noise.

22

[82] Mr Day also disputed the statement that industrial noise controls the noise

noise were different in kind andA<~G;iO.iC~ environment; moreover aircraft and industrial

1
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[83] We were not convinced by the second leg of the applicant's argument. The

universally agreed difference in the measurement techniques used to assess aircraft

as opposed to industrial noise, (Ldn as, opposed to Lw) inclines us to the view that

the types of noise are different in kind and in effect, and we accept Mr Day's

evidence that the impact of industrial noise will diminish as distance from the site

boundaries increases.

[84] The final argument of the applicant was that any noise effect on future

residents of the apartments could not be considered adverse, because they had

voluntarily and in full possession of the facts chosen to live in a noisy environment.

Mr Hegley distinguished future residents from the average house or apartment buyer

on the basis that they would be advised of both the adjacent industrial zone and noise

from the airport. "They will be required to acknowledge these facts so that all

owners can make an informed decision prior to purchasing an apartment."

Ms Hudson proposed an amendment to condition 24 of the consent to make the noise

situation clearer by replacing the words "overhead air-traffic" with the words

"moderate to high levels of aircraft noise".

[85] This raises the question of whether the court should intervene to protect

people from an adverse effect they have knowingly subjected themselves to. For the

respondent council, which took a neutral stance in the proceedings, Mr Brownhill

appositely referred us to the view taken by the Court in Auckland Regional Council v

Auckland City Council. Referring to submissions based on leaving promoters of

enterprises to judge their own locational needs, not protecting them from their own

folly or failing to consider the position of these who come to a nuisance, the Court

said:

We consider that these submissions do not respond to the functions of
territoriai authorities under the RMA. ... To reject provisions of the kind
proposed on the basis of leaving promoters to judge their own needs, or not
protecting them from their folly and to failing [sic] to consider the effects [on]
those who may come to the nuisance would be to fail to perform the
functions prescribed for territorial authorities. It would also fail to conslder
the effects on the safety and amenities of people who come, to the
premlses."

With respect, we agree.

[86] We find that there would be an adverse effect on occupants of the premises

;:'~i;! u:";;: from noise, and that those effects are properly of concern.
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Permitted Baseline

[87] To assess the extent of those effects, we must consider how far those effects

exceed those which are permitted by the plan. It was the respondent's submission

that no activities fall within the permitted baseline for this site. Mr Brownhill

referred us to the Court's decision in Kalkrnann v Thames - Coramandel District

Council20 for the proposition that only permitted activities fall within the permitted

baseline. He referred us to rule 14.12.3.1 by which the council reserves control over

activities within 30 metres of a residential boundary in a business zone.

Mr Brownhill then argued that because the activities contained within this

application cannot be compartmentalised, the permitted baseline must be based on

what could take place as of right within the whole application site.

[88] We do not agree. While this proposal cannot be compartmentalised, we can

imagine a situation where provided an activity did not spill over into the 30 metres

adjacent to the residential zone, it could occur as of right on what is a large site. In

this respect we concur with the closing submissions of Mr Brabant.

[89] Among permitted activities beyond the 30 metre buffer with the residential

zone are offices, and travellers accommodation. The applicant submitted that these

uses could be situated in buildings identical to the apartment towers proposed except

for the requirement for insulation. Mr Hegley noted that the effect of such an office

-building would be to expose workers and office staff to a level of noise beyond

what would be reasonable for a residential site. Ms Hudson likewise opined that

there was no good reason to distinguish between the requirement of an occupant of

traveller's accommodation for a good night's sleep and that of a permanent occupant

of residential premises.

[90] Mr Osborne, disagreed. He noted that travellers' accommodation was not

included amongst "Activities Sensitive to Aircraft Noise", opining that it was not

sensitive compared with residential accommodation. He suggested that a hotel guest

would have a totally different reaction to permanent residents, and that Permanent

residents lack the flexibility of hotel guests to seek a change of room or move to

another establishment quickly. We concur with the views ofMr Osbome.
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[91] We also find an element of fancy in some of the permitted activityjscenario

suggested by the applicant. For example when Mr Day was asked to compare the

effect of noise on occupants of the apartments with that on occupants of an

uninsulated office block, he responded that he was required to make some

assessment of the materials used in construction, and had not encountered within the

last fifteen years an office block of this size where the materials used did not provide

some noise protection.

[92] Mr Brabant put to us that public open space was a permitted use on site,

presumably to suggest, that for this reason we should give less weight to the

appellant's evidence that adverse effects of aircraft noise on the open air areas of the

site could not be mitigated. We consider that the users of public open space, as

parks, sports fields and the like have different expectations than users of outdoor

'areas connected with their residence.

[93] We have considered the possibility of office-blocks or travellers

accommodation being constructed on the site under the permitted baseline and the

possibility of public open space being created. We find that when the effects of

allowing this proposal are compared with that baseline the adverse effects on

occupants remain significant.

[94] It was the appellant's case that when large numbers of residents are exposed

to significant aircraft noise, this would inevitably lead to an attempt on the part of

some residents to limit those impacts, and that if such an attempt was successful, the

effects on Auckland International Airport, the Auckland economy, and even the New

Zealand economy would be very severe. In considering the evidence on this matter

we note that the word effect includes in its definition "any potential effect of low

probability which has a high potential impact".

Response ofresidents to aircraft noise

[95] We now turn to the likely perception and response of the residents 9f the 349

household units who would be exposed to moderate to high levels of aircraft noise.

Evidence for both the applicant and the Airport indicated that the proposed units may

accommodate some 1000 people.
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[96] The number of household units currently located within the higlli aircraft

noise area in Manukau City is estimated to be 350 dwellings". This [proposal

involves an additional 255 household units in the high aircraft noise area in this

proposal. Mr Osbome noted that this is seven times the average net density of the

adjacent residential area.

[97] As we have already mentioned, in considering the likely reaction, of these

new residents to the noise effect from overhead aircraft, Mr Day referred to a study

of community responses to aircraft noise undertaken by Bradley.22 Bradley

compared the responses from six different overseas communities exposed tdl varying

levels of aircraft noise expressed in Ldn dBA. At a level of Ldn 65, the Bradley

graph indicates that a third of the community is likely to be highly annoyed about the

noise. Mr Day noted that the Bradley study supported earlier findings by Schultz on

the subjective response ofcommunities to environmental noise. 23 From these studies

Mr Day extrapolated the increase in people likely to be highly annoyed by aircraft

noise in Manukau City to be more than 70% from this one proposed development.i"

[98] Mr Brabant was critical both in cross-examination and in his submissions of

the fact that full copies of those studies were not provided. In his closing

submissions he said:

In my submission it must be a matter of serious concern that a full copy 9f
the study relied upon by the appellant in 'opening submissions and in cross
examination of the applicant's witnesses, was not made available.

This criticism of Mr Day was founded on lengthy cross-examination where it was

alleged by counsel that the Bradley Report could not be relied on in the present

circumstances.

[99] The Bradley Report was referred to in Mr Day's statement of evidence

circulated prior to hearing. Central Gardens had its own acoustical consultant to

subject the report, and the use made of it by Mr Day, to expert scrutiny. Mr Hegley

had ample opportunity through evidence in rebuttal, to respond to Mr Day's lusage of

the report. He did not do so. Consequently Mr Nolan did not cross-examine him on

this issue.

'"'' 21 Evidence ofCW Day, at 8.4
, /: 'Stl\l(JF""'~ 22 Bradley (1996) Determining Acceptable Limits for Aviation Noise, Internoise 96
f<:f!;;-·--.-··~:;~'\,23 Schultz (1978) Synthesis ofsocial surveys on noise annoyance, J. Acoustic. Soc. Am., 64,' 2, 377-

/" ' ..~ 405.
",' :<"/ ! 24 Evidence ofCW Day at 8.4
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[100] In our view, in the absence of any challenge to the report or the use put to it

by Mr Day, either in expert rebuttal evidence or by way of notification from counsel,

we reject the criticism. Mr Day as an expert witness was relying on what appeared,

from the circulated evidence, to be an internationally accepted study. If its use by

Mr Day was to be challenged, then this should have been signalled and substantiated

in the rebuttal evidence. In such a case we would expect the experts to then confer.

[101] We likewise reject the criticism that Mr Day was "evasive and adversarial".

In our view such criticism was not warranted.

[102] We have regard to Mr Brabant's extensive cross-examination of Mr Day.

Notwithstanding, we find that the Bradley study is a strong basis from which we can

conclude that generally, for a population living in an external noise environment of

Ldn 65, approximately 33% ofthe population are likely to be highly annoyed,

[103] Mr Hegley discussed in Some detail the proposal and proposed conditions

which he then assessed against the relevant provisions of the district plan. He

concluded:

The issue of whether residential activity should be allowed in the HANA as fl
matter of policy is outside my area of expertise, but I can say that this
"greenfields" development will provide superior protection from aircraft and
industrial noise then are enjoyed by its industrial neighbours in the adjolnlnq
residential zone!5 ,

He opined that the number of proposed residents on the site is irrelevant because the

same acoustic protection is required, whether for one new resident or a number.

[104] Mr Mendricky, also called by the applicant, submitted an analysis of

complaint reports from Auckland Airport. From his analysis of those complaints he

stated that there were only two complaints about noise from the high aircraft noise as

compared to the relevant 110 complaints elsewhere from those listed in the

complaint report summary. From this assessment, and his understanding of ,bverseas

research he seemed to be suggesting that the Court could conclude that there would

be few people in the high airport noise area (within the proposed development) who

would be annoyed or highly armoyed about the noise from over-flying aircraft.
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[105] Mr Milne, the Executive Director of the Board of Airline Representatives of

New Zealand (BARNZ), presented information on the wider issue o;f public

opposition and complaints to aircraft noise at airports, on the basis of his many years

of experience acting for BARNZ. He described discussions and negotiations in both

the Auckland Airport Aircraft Noise Community Consultative Group (ANC:CG) and

the Wellington Airport Air Noise Management Committee (Wellington Committee).

[106] He told us that the Auckland Consultative Group, which has beenjmeeting

regularly since 1997, has a role in public consultation, the Noise Management Plan

for Auckland Airport, Airport designation and monitoring. Mr Milne stated that a

focus of the bi-monthly Auckland Group and Wellington Committee meetings is

individual noise complaints received. The Auckland Group is presently reviewing

noise complaints generated by noise that is Ldn 4dBA less than the level anticipated

in the future.

[107] He stressed that the increase in traffic movements and size of aircraft using
,

Auckland International Airport will result in a noticeable increase in the noise level

from the present level. He noted from his experience in the transport sector as well
1

as with the two committees, that community response tends to be less negative when
,

members of the community are convinced that those responsible are taking steps to

minimise noise.

[108] Mr Milne noted that unlike some other airports such as Wellington, where

aircraft approach and depart over sea, half of all Auckland aircraft movements are

over Papatoetoe and Manukau, and in the prevailing westerly winds, all landings are

over these areas. Despite the seeming geographic advantage that Wellington Airport

may enjoy, political pressure from Wellington residents from within the moderate to

high aircraft noise area resulted in a bylaw which required Air New Zealand to

'hush-kit' aircraft and the imposition of a night curfew and noise a~atement

procedures for aircraft take off and landing. The promulgation of the Wellington
,

City District Plan in 1994 drew resident submissions seeking further constraints on

airport operations. A combination of noise abatement constraints outside the RMA,

and planning restraints now apply to Wellington Airport.

[109] These potential impacts can be contrasted with the current situation at

Auckland International Airport where, with the exception of the imposition of the

~ noise contours, and associated controls, there is not a curfew or other such limitation
~ s'(N OF /;~, .
~y-----",:;: '\ to use of the existing runway. However, Mr Milne stated that as a direct result of

(1\lt t' " I \ \
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opposition from residents living close to the proposed second runway, a night -time

curfew and other operational restrictions will apply to this runway. i He was

concerned that a future plan review would provide further opportunity for

consideration of constraints on the Airport.

[110] The concern of BARNZ members, said Mr Milne, was that the substantial
,

residential development proposed within the high aircraft noise area would I result in

resident and airport conflict about operation of the existing runway. This ip turn he

saw leading to bitterness and cost for all parties, including complaints and pressures

for curfews and reduction in operations of the main runway. He opined tKat it was

not only complaints that may lead to restrictions on the airport from highlylannoyed

residents, but pressure on the Council, community action groups (such as the

'Residents Against the Northern Runway' group), and instigation of opposition to

aircraft operations.

[111] We also heard evidence about the imposition of curfews and operational

constraints on other major airports such as Sydney Airport as the result of reverse
,

sensitivity concerns about noise.

[112] While evidence seems to indicate that public pressure is more volatile and

vociferous if there is a marked or proposed change in airport operations, nevertheless

we find there to be a clear relationship to the number of people exposed to high

aircraft noise and the introduction or increase in restraints on airport operations, The

potential risk of operational constraints to this regional transportation resource

posited by the witnesses? particularly Messrs Day and Milne, resultin~ from a

sizeable increase in residents living in the high aircraft noise area, a s~gnificant

proportion of whom would be highly annoyed by noise, therefore seems entirely

realistic.

The gateways - section 105(2A)

[113] The first gateway requires us to determine whether the adverse effects on the

environment as proposed to be remedied and/or mitigated, and taken as a whole, are

more than minor. 26 It should be clear from our discussion of adverse effect~, that we

consider that to allow the proposal will be a catalyst likely to precipitate community
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reaction against the owner and users of the Airport, as a consequence of reaction to

moderate to high aircraft noise. i

[114] Such a community reaction would, in our view, be a direct reverse sensitivity

effect that is more than minor. Consequently, the proposal fails to pass through the

first gateway.

[115] The second gateway requires us to determine whether the activity proposed

will be "contrary" to the relevant plan. A proposal which is a non-complying

activity cannot for that reason alone be said to be contrary. The word contemplates

being "opposed to in nature different to or opposite... also repugnant and

antagonistic .. .'>27. The second gateway process involves an overall consideration of

the purpose and scheme of the plan as expressed in its objectives and policies, rather

than a checking of whether the non-complying activity fits exactly within the

detailed provisions of the plarr", A non-complying activity, is by reason of its

nature, unlikely to find direct support from any specific provision ofthe planf9.

[116] In the present case, the objectives and policies of the district plan recognise

that above certain cumulative noise levels, measured in Ldn elBA, aircraft noise can

cause a significant nuisance in noise-sensitive areas." The district plan also

recognises the regional significance of the airport and its flight paths, and their

potential for effects on activities sensitive to high aircraft noise compromising the

sustainable management of that infrastructure." '

[117] However; the plan does not prohibit sensitive activities, including residential

accommodation, from establishing in high aircraft noise areas. Rather, it ma~es such

activities non-complying. It further directs that such activities should generally be

avoided "unless the adverse effects of those activities on Auckland International

Airport can be avoided, remedied or mitigated,,}2 Further, it provides for mitigation

measures by way of acoustic and ventilation standards. However, in this case we

hold that the effects of this activity on the considerable open air areas I of this

21 New Zealand Rail v Marlborough District Council 1994 NZRMA 70 (HC at 80), 1993 2 NtLR 641
(HC).
28 See Eldersly Park Limited and Southern Moore Holdings v Ttmaru District Council and
Countdown Properties Northland Limited 1995 NZRMA 433 (HC). ,
29 Arrigato Investments Limited and Evensong Enterprises Limited v Auckland Regional Council and

~'~ Rodney District Council 2001 NZRMA 481 (CA) paragraph 17.
r::",,~ ~1. 0;: 1(;;,~, 30 See in particular Policy 17.6.4.8 and "Explanations/Reasons" for that policy.
"'<'~_~': '\:~ See Policy 17.6.4.11 and "Explanations/Reasons" for that Policy.

) /{\(-:,,\" '.:. See Policy 17.6.4.10.
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complex cannot be adequately mitigated, and at the very least, the ~roposed

development sits uncomfortably alongside this policy.

[118] Activities sensitive to aircraft noise cannot be said to be contrary to the

district plan. Nor is residential accommodation per se contrary to the plan.

However, the district plan specifically adopts an approach that seeks to limii reverse

sensitivity effects on the airport", The objectives and policies achiever this by

requiring the reverse sensitivity effects to be avoided, remedied or mitigated, In

some circumstances the remedying and/or mediation measures will suffice. tu others

they will not, and the "avoiding" aspects of the objectives and policies V<.1ill come

into play.

!

[119] In the present case, some 349 homes are proposed in an area identified in the

district plan as being within the high and moderate air noise areas, and "{here the

physical resource sought to be protected is New Zealand's largest international

airport. In our view, the "avoiding" elements of the plan's objectives and policies

predominate in this case. There is a plain and unambiguous thread ofprotecting the

airport from increased residential density in the high aircraft noise area. Weifindthat

a residential proposal of this magnitude is contrary to the objectives and policies of

the district plan.

Discretion - section 105(1)

[120] Having found that the proposal fails to pass the two gateways test, there is no

need for us to consider the exercise of our discretion. However, in case we are
!

wrong, we would exercise our discretion against granting the consent.

[121] The importance of the Auckland International Airport to the regional and

national infrastructure and the need to ensure sensitive uses are developed so as to

avoid conflict are not disputed. This is reflected in the relevant! statutory

instruments. The district plan manages the effects of aircraft noise. It also seeks to .

limit residential accommodation in the areas most affected by aircraft noise, in order

to avoid adverse effects on the occupiers of such accommodation and th~s in turn

avoid the potential adverse effects of reverse sensitivity on the Airport.

~"''''''
~.':.~H'~'" "":. '.:" See in particular Policy 17.6.4.9 aud 17.6.4.11 and the "Explanation/Reasons" for those ~olicies.
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[122] Of particular significance is the emphasis in issue 17.6.2.7, which explicitly
I

recognises the importance of limiting the amount of residential development! in areas

affected or potentially affected by high aircraft noise (aircraft noise levels greater

than Ldn 65) because it is not possible to mitigate the effects of aircraft noise on the

external environment. As Mr G J Osborne stated, this issue applies directly to the

circumstances of the current case, where an acoustically insulated! internal
,

environment is proposed to be created, but nothing can be done to protect the

residents from the effects of high aircraft noise when enjoying the i outdoor

recreational areas provided for in the development. This proposal can be cdntrasted

with other examples of sensitive activities such as hospitals and, perhaps, aged care
I

facilities where patients and inhabitants are bed-ridden and immobile and Ihave no

expectation of enjoying the external environment.

[123] In our view we should have regard to the nature, size and scale of the

development". The proposal will expose up to 1046 additional resident~ to high

levels of noise in their home environment. It provides for reasonably generous

outdoor recreational areas. It creates an activity which the plan recognises jas being

sensitive to aircraft noise in an area subject to high aircraft noise levels. While the

proposed noise attenuation and ventilation measures would apply to th~ indoor

recreational facilities and the units themselves, this will not, in our view, adequately

protect recreation areas.

[124] We have discussed at some length the evidence relating to the potential

adverse effects of reverse sensitivity. We have measured our findings agajnst what

we have found to be the "permitted baseline" We found that aircraft noise will have

an adverse effect on the residents. We also found that when the effect of iallowing

this proposal are compared with the baseline, the adverse effects remain significant.

Further, we found there to be a clear relationship to the number of people eJfPosed to

high aircraft noise and the introduction of, or increase in, the strength of opposition

to airport operations.

[125] While the proposal results in a number of positive effects, ~hey are
I

outweighed by the likely reverse sensitivity effects which could affect an Airport

which is the most important international gateway for New Zealand.

,.' -r ".' ....:.....,>0.,.
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[126] We also have regard to Part II matters, particularly those mentioned ~arlier in

this decision. Section 5 does, among other things, direct that decision makers
,

sustainably manage resources so that they meet the reasonably foreseeable needs of

future generations. Section 7(d) and (e) are also particularly relevant. To allow a

proposal that has the potential to conflict with such an important component of New

Zealand's national infrastructure would not, in our view, be an efficientuse and

development ofresources.

[127] We exercise our discretion against granting the consent.

Determination

[128] The appeal is allowed and the Council decision is set aside.

i

[129] Costs are reserved but it is our tentative view that costs should lie where they

fall.

Independent News Auckland Limited (RMA 901/01)

[130] The parties to this appeal have settled and presented a memorandum of

consent together with a draft consent order. Following the determination of RMA

906101 no consent order will be approved.

DATED at AUCKLAND this Q. 4.d day of

For the Court:

2003.
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Introduction 

[1] Following the devastating Canterbury earthquake on 22 February 2011 the 

Canterbury Earthquake Recovery Act 2011 (CER Act) was enacted by Parliament. 

Section 27 of the Act relevantly provides: 

27 Suspension of plan, etc 

(1) The Minister may, by public notice, suspend, amend, or revoke the 
whole or any part of the following, so far as they relate to any area 
within greater Christchurch: 

(a) an RMA document: 

By virtue of the definitions in s 4 "Minister" means the Minister for Canterbury 



Earthquake Recovery and "an RMA document" includes a regional policy statement 

and a district plan (both proposed and operative). 

[2] In October 2011 the Minister, the Honourable Gerry Brownlee, used 

s 27(1)(a) to amend the 1998 Canterbury Regional Policy Statement (RPS) by 

inserting, and making immediately operative, new chapters 12A and 22. He also 

revoked proposed change 1 to the RPS (PC 1) which was under appeal to the 

Environment Court. This revocation had the effect of terminating appeals by the 

applicants and others to that Court. Those decisions are challenged by the applicants 

in this application for judicial review. 

[3] The Minister also amended the district plans of Christchurch City Council 

and Waimakariri District Council to enable specified areas of land at Prestons Road, 

Raiswell West and Kaiapoi to be developed for residential purposes (and limited 

business purposes). Again, these amendments became operative immediately upon 

notification. Those decisions are not challenged by the applicants. 

[ 4] In broad terms the applicants allege that the Minister's decisions concerning 

the RPS were made for unauthorised purposes and were thereby unlawful. They 

contend that the Minister's decisions were not earthquake recovery measures. 

Rather, those decisions reflected that the Minister had been persuaded to act in 

favour of the second respondents (who are described as the UDS partners) 1 by 

resolving longstanding disputes concerning long term growth policies for greater 

Christchurch2 which were already in the hands of the Environment Court. 

[5] Those allegations are denied by the Minister. He asserts that following the 

earthquakes he was faced with a pressing need for land to be freed up for urban 

residential subdivision and a planning framework in which the current status of PC 1 

was causing uncertainty for developers and councils, and thereby impeding the 

development of land for residential purposes. The Minister was also aware that there 

was no prospect of the Environment Court resolving the PC 1 appeals quickly and 

1 UDS stands for Urban Development Strategy. 
2 Greater Christchurch means the districts of the Christchurch City Council, Selwyn District Council 
and Waimakariri District Council. It also includes the coastal marine area next to those districts. 



that council officers involved in those appeals were required for earthquake recovery 

planning. 

[6] At a more specific level the applicants allege that the decisions of the 

Minister concerning the RPS are tainted with illegality for one or more of the 

following reasons: 

~ The Minister's use of the power under s 27 of the Act was 
principally exercised for ulterior (unauthorised) purposes, and not 
for the purpose for which the power was conferred by s 3 of the Act; 

~ That the Minister's decision entails the misapplication of a statutory 
power insofar as the Minister's decision (particularly in relation to 
Chapter 12A) implements a recovery strategy measure where, on a 
proper interpretation of the Act, another statutory power and 
procedure was intended to be used for that purpose; 

~ That the Minister failed to consider the question raised by s 10(1) of 
the Act as to whether the exercise of the power was "necessary" to 
achieve the statutory purpose in s 3; and thus in terms of s 1 0(2) of 
the Act, in the circumstances, his decisions were not reasonable; 

~ That insofar as the appeals before the Environment Court were 
terminated as a result of the exercise by the Minister of the s 27(1) 
power, the Minister has deprived parties of a fundamental right of 
access to the courts, and has exceeded his statutory power; 

~ That the Minister has failed to take into account relevant 
considerations. 

Each of these specific allegations is denied by the Minister. And, supported by the 

second respondents and interveners, the Minister asserts that even if the Court finds 

reviewable errors, relief should not be granted. 

[7] It is not disputed that the decisions in issue are amenable to judicial review. 

Background 

[8] After the RPS became operative in 1998 it became apparent to the second 

respondents that it lacked specific direction as to the location, timing and form of 

urban growth for greater Christchurch. They were particularly concerned about ad 

hoc developments arising from private plan changes. In 2003 the second 

respondents initiated a consultative process to develop a growth strategy for greater 



Christchurch. Following public consultation they decided to support a detailed 

strategy in the form ofPC1 which was publicly notified by the Canterbury Regional 

Council in 2007. 

PCJ 

[9] Amongst other things PC 1 identified urban limits through to 2041. It 

specified the sequencing of new greenfield land for residential development and 

directed that urban development was not to occur outside the specified urban limits 

applying from time to time. A long standing policy of precluding noise sensitive 

uses within a 50 dBA Ldn contour around the Christchurch international airport was 

also supported. The relevant territorial authorities were required to amend their 

district plans to reflect these matters. 

[10] By the time submissions for PC1 closed in March 2008, around 700 

submissions (the PCl submissions) had been lodged. These included submissions 

from landowners (including the applicants) who sought to either have their land 

included within the urban limits or to amend provisions relating to the sequencing of 

greenfield land for development. Although Christchurch International Airport 

Limited generally supported PC1, it lodged a submission seeking the inclusion of 

updated air noise contours. 

Judicial review proceedings in 2008 

[11] In June 2008 the Regional Council's decision to appoint its own councillors 

to hear and determine the PC 1 submissions was challenged in judicial review 

proceedings: National Investments Limited v Canterbury Regional Council. 3 

National Investments Limited contended that the submissions arising from PCl 

should be heard by independent commissioners because the UDS partners had 

entered into an agreement which the applicant believed had effectively 

predetermined PC 1. 

3 National Investments Limited v Canterbury Regional Council HC Christchurch CIV-2008-409-
001280. 



[12] The judicial review proceeding was settled on the basis that the Regional 

Council would appoint independent commissioners to hear and recommend 

decisions on the PC 1 submissions. A consent order made in this Court on 

31 October 2008 included an acknowledgement by the Regional Council that: 

2. ...upon receiving ... recommendations fi·om [the] independent 
commissioners, Environment Canterbury must either: 

(a) accept those recommendations; or 

(b) (i) withdraw PC 1 in its entirety; or 

(ii) appoint a new panel of commissioners to rehear the 
submissions; and 

In due course three independent commissioners were appointed to hear the 

submissions and make recommendations to the Regional Council. 

Hearings before the independent commissioners 

[13] Hearings were conducted by the commissioners between April and 

September 2009. By that time there had been four variations to PC1 and those 

variations had attracted further submissions. As required by the consent order the 

commissioners' recommendations were adopted by the Regional Council in 

December 2009 (the Regional Council's decision). 

[14] In broad terms the Regional Council's decision upheld the approach signalled 

by PC 1 concerning the use of urban limits. In some cases, however, new greenfield 

areas for residential development resulted in changes to the location of the urban 

limits. "Special Treatment Areas" involving land owned by some of the applicants 

were also identified and Christchurch City Council was directed to investigate an 

appropriate zoning for the land within those areas (which were now within the urban 

limits). Although the use of a 50 dBA Ldn contour around the airport was upheld, 

there was provision for growth within that contour at Kaiapoi. 



Appeals to the Environment Court 

[15] The Regional Council's decision attracted approximately 50 appeals to the 

Environment Court. These included appeals by five of the applicants and the sixth 

applicant joined the appeals under s 274 of the Resource Management Act 1991 

(RMA). Appeals were also lodged by Christchurch City Council, Waimakariri 

District Council and Christchurch International Airport Limited. 

[16] Initially the first phase of these appeals was to be heard by the Environment 

Court in June 2011. But that hearing was adjourned for two months as a result of the 

earthquakes. Later requests by the UDS partners for further adjournments were 

refused. 

[17] I pause at this stage to briefly outline the consequences of the Canterbury 

earthquakes. 

[18] Although the earthquake in September 2010 caused considerable damage at 

Kaiapoi, it did not give rise to widespread RMA issues for greater Christchurch. 

That changed with the earthquake in February 2011 when the need for residential 

development became urgent, particularly as the result of the creation of residential 

red zones in the city. This was accentuated by two further significant earthquakes on 

13 June 2011. 

[19] The Government announced that it was prepared to make offers to purchase 

properties in the residential red zone, with such offers remaining open for nine 

months after receipt of the offer. As a result there was significant pressure from 

people wishing to relocate. Given the timeframe required for preparing bare land for 

development and erecting houses, land had to be made available for residential 

development as quickly as possible. Heavy demands were also being made on the 

time of council officers who were involved in drafting the earthquake Recovery 

Strategy required under the CER Act. 

[20] Now I return to the appeals before the Environment Court. As time went by 

the UDS partners (second respondents) were able to reach agreement with some of 



the appellants, including Prestons Road Limited, an intervener in this proceeding. 

The Prestons Road settlement meant that around 200 ha would come within the 

urban limits and be available for residential development. However, the settlements 

were opposed by some appellants and, while the Environment Court was not critical 

of the attempt to resolve matters, it declined to endorse the settlements at that time. 

[21] It also transpired that the Regional Council did not intend to defend its 

decision, and this attracted strident criticism from some appellants. In an interim 

decision delivered by the Environment Court on 28 July 2011,4 the Court observed: 

[37] ... CRC [Canterbury Regional Council] appears to be abdicating from 
its responsibilities as the local authority which decided the change ... being 
appealed [PCl]. While the court accepts that, especially in relation to a 
policy statement or plan ... a local authority may change its position after 
releasing its decision, it must do so in a fair and transparent way ... 

The Court went on to observe that the UDS partners' approach raised a number of 

concerns including possible unfairness to other appellants and persons not before the 

Court. It also commented that there had been no visible attempt to ensure fairness 

and that the Regional Council and UDS partners "seem to have tried to keep the 

process secret". 5 

[22] Ultimately the second phase of the appeal process was set down for hearing 

over the period November 2011 - March 2012. The UDS partners sought an 

adjournment on several grounds, including the likelihood that the draft Recovery 

Strategy that had been released would overrule PC 1 and that council resources were 

required for earthquake recovery purposes. An adjournment was refused by the 

Environment Court in September 2011. 

[23] The UDS partners then sought judicial review of the Environment Court's 

decision refusing an adjournment: Canterbury Regional Council v The Environment 

Court of New Zealand. 6 Other parties sought to join the review, both for and against. 

Before this application could be considered by the Court the Minister notified his 

decision revoking PC 1. A notice of discontinuance was then filed. 

4 MHR Group Ltd & Drs v Canterbury Regional Council [2011] NZEnvC 215. 
5 Ibid, at [39]. 
6 Canterbwy Regional Council v The Environment Court of New Zealand HC Christchurch CIV-
2011-409-001953. 



Minister's decisions 

[24] Before discussing the Minister's decisions it is helpful to outline some events 

leading up to those decisions. 

Background events 

[25] As a result of the Regional Council's decision land owned by the fourth 

applicants (the Case family) came within a Special Treatment Area. In May 2011 the 

family's lawyers wrote to the Minister indicating that they understood the Minister 

might be turning his attention to the status of PCl. The letter put the Case family's 

position to the Minister and sought a meeting. Later representatives of the family 

met with CERA officials. The outcome conveyed to the family by the Minister was 

that, "whilst CERA is investigating options to accelerate developments to aid 

recovery, your client could usefully progress planning approval issues that would 

otherwise be required". 

[26] The Minister also deposes that he met with Mr Dormer, a director of the first 

applicant (Independent Fisheries Limited). Among the topics discussed was the first 

applicant's desire to carry out a residential development on its land near the airport 

(which, as a result of the Regional Council's decision, was also within a Special 

Treatment Area). Mr Dormer also raised issues with the Minister on several other 

occasions at social functions. The Minister did not feel able to offer any individual 

assistance to Independent Fisheries Limited. 

[27] There were also meetings between officials of the Canterbury Earthquake 

Recovery Authority (CERA) and representatives of the UDS partners. A letter from 

CERA dated 29 July 2011 indicates that there had been a number of discussions 

before that time about the possibility of interventions using CER Act powers. Key 

immediate interventions recorded in the letter included the use of s 27 of the 

CERAct to zone land for new housing and to amend the urban limit line within PCl 

"to reflect the UDS partners' preferred position". 



[28] During a meeting between CERA and the UDS partners liaison group on 

28 September 2011, a request was made for the UDS partners to provide a revised 

PC1, taking into account the Canterbury earthquakes. A draft document was 

subsequently supplied to CERA by the UDS partners. 

[29] On 30 September 2011 CERA officials provided the Minister with briefing 

papers in relation to the possibility of residential development at Kaiapoi within the 

50 dBA Ldn noise contour. These papers noted that negotiations between the airport 

company and the greater Christchurch local authorities had resulted in a compromise 

whereby the airport company had agreed to an exception for residential development 

in north-eastern Kaiapoi provided the importance of the 50 dBA Ldn contour was 

recognised in planning documents. 

[30] Having discussed the possibility of adding a special chapter to the RPS 

dealing with the issue of the noise contour, the briefing papers stated: 

19 It would also be possible to just change the Waimakariri District 
Plan and enable the subdivisions but this would not achieve the 
strengthening of the 50 dBA Ldn air noise corridor in the rest of greater 
Christchurch, and so would be opposed by CIAL [the airport company]. 

It was recommended to the Minister that a change be made to the RPS by adding a 

short chapter specifically dealing with the noise contour and supporting this with an 

amendment to the Waimakariri District plan. 

[31] Further briefing papers dated 7 October 2011 were supplied to the Minister 

with reference to the proposed chapter 12A. These papers noted that PC1 was 

developed as a result of the local authorities in Canterbury working together to 

identify areas for urban growth and that the change was presently before the 

Environment Court. The papers commented that PC1 did not take into account 

either agreements reached since the appeals were filed or the Canterbury 

earthquakes. It recorded that CERA staff had worked with the staff of local 

authorities to prepare a revised draft chapter 12A which incorporated those matters. 

[32] After stating that it was within the Minister's powers under s 27 to add 

chapter 12A and to suspend or revoke PC 1 "so as to avoid any confusion and 



probably stop the present Environment Court proceedings", the briefing papers 

continue: 

5 Exercising your powers under section 27 of the CER Act is in 
accordance with many of the purposes of the CER Act, but there is a risk that 
arguments could be made that public participation has been curtailed and 
that the subject matter is focused on growth as opposed to recovery. It is 
noted, however, that as the RPS can be overridden by a Recovery Plan 
dealing with land use issues and further changes can be made using 
section 27 powers, that these concerns can be addressed. Further to assist 
with the infrastructure recovery there needs to be long term planning 
including potential growth. 

Later the Minister is given three options: "do nothing"; suspend PCI "until the High 

Court has concluded whether the decision not to adjourn was correctly made or not"; 

or revoke PC 1. 

[33] With reference to the last alternative of revoking PCI the Minister was 

briefed: 

29 ... This would mean that there is no document before the 
Environment Court and so it should follow that the Environment Court no 
longer has any jurisdiction to consider the appeals. This will, however, raise 
concerns about the Executive's involvement in Court proceedings and 
misuse of power which could in turn result in judicial review of the 
revocation. 

The briefing paper recommended that, given the complicated circumstances, the 

Minister should suspend PCI "and see how the Court proceedings play out". 

Ministers decision on 8 October 2011 

[34] On 8 October 2011 the Minister gave public notice that, pursuant to s 

27(1)(a) of the CER Act, he was amending the RPS by inserting chapter 22. The 

stated objective was to provide for and manage urban growth within greater 

Christchurch while protecting: 

(a) the safe and efficient operation, use, future growth and development 

of Christchurch international airport; and 



(b) the health, wellbeing and amenity of the people through avoiding 

noise sensitive activities within the 50 dBA Ldn air noise contour. 

That objective was supported by two policies: the first provided for residential 

development at Kaiapoi inside the 50 dBA Ldn noise corridor to offset the 

displacement of residential activities at Kaiapoi (from the earthquakes); the second 

was to avoid noise sensitive activities within the air noise corridor except as 

provided for in the first policy. 

Minister's decision on 17 October 2011 

[35] On 17 October 2011 the Minister gave public notice that the RPS was further 

amended by inserting chapter 12A. In broad terms this chapter gave effect to the 

relief sought by the UDS partners in their appeals to the Environment Court. It also 

reversed the changes arising from the Regional Council's decision, including 

changes supported by the applicants. 

Changes to district plans 

[36] By public notices on 1 November 2011 the Minister directed changes to the 

Christchurch and Waimakariri district plans. 

[37] The changes to the city plan created residential zones at Prestons Road and 

Raiswell West. The change to the Waimakariri plan zoned specified land within the 

50 dBA Ldn contour at Kaiapoi for residential purposes pursuant to an exemption 

contained in chapter 22 of the RPS. It was stated that this exemption was 

specifically provided to reflect the displacement of existing dwellings at Kaiapoi 

within the 50 dBA Ldn noise contour. 

Requests for reconsideration 

[38] Early in November 2011 lawyers for the first applicant wrote to the Minister 

seeking reconsideration of his decisions adding the two new chapters to the RPS. 

The letter sought redress in the form of revocation of the 50 dB A Ldn noise corridor 



and the substitution of a 55 dBA Ldn contour. It also sought reinstatement of a 

greenfield area that had been included in PCl before it was deleted by variation 4. 

After receiving a briefing paper the Minister declined the request. 

[39] Later in November 2011 two directors of the sixth applicant wrote to the 

Minister seeking his intervention to enable further residential development at 

Clearwater. Again the matter was considered by CERA officials and the Minister 

ultimately replied that he was not prepared to intervene. 

[ 40] The Minister's affidavit also indicates that there were other approaches to 

CERA officials about changing the urban limit line. 

Minister's affidavit 

[41] For the applicants Mr Cooke QC questioned the weight that should be given 

to parts of the Minister's affidavit. This was based on Abbott v Coroners Court of 

New Plymouth7 in which Randerson J expressed concerns about a Coroner's affidavit 

when considering an application for judicial review of the Coroner's decision. The 

Judge noted that it is well established that judicial review proceedings generally 

proceed on the basis of the evidence before the decision maker at the time of the 

decision. 8 

[ 42] I agree with Mr McCarthy that that decision is distinguishable and that in the 

present context the relevant authority is Kellian v Minister of Fisheries. 9 In that case 

the Court of Appeal stressed the value of decision makers explaining their reasons 

when their decisions are challenged. It also indicated that when those reasons are 

provided they should be given "real weight". 10 Any such reasons must, of course, 

apply at the time the decision was made. It is not an opportunity to come up with 

new reasons after the event. 

7 Abbott v Coroners Court of New Plymouth HC New Plymouth CIV-2004-443-660, 20 April2005. 
8 Ibid, at [22]. 
9 Kellian v Minister of Fisheries CA 150/02, 26 September 2002. 
10 Ibid, at [8]. 



[ 43] With reference to his decision to add chapter 22 to the RPS and exempt part 

of Kaiapoi from the effect of the 50 dBA Ldn air noise contour, the Minister 

deposes: 

31. I considered it necessary to use my section 27 powers to add a new 
Chapter 22 to the RPS because it would settle throughout greater 
Christchurch where the contour line was and its effect. Following 
the earthquakes it was essential that people knew clearly what 
activities, and so what development, were allowed to take place near 
the airport. Given the importance of the airport to Canterbury I 
considered its continuing operations had to be protected from 
"reverse sensitivity" claims, and that a 50 dBA Ldn noise contour 
was appropriate since that noise level had been used for decades. 
However, approximately 25% of Kaiapoi had been significantly 
affected by the earthquake. Much of the township was already 
within the noise contour and I thought it was necessary to free up 
land in the immediate vicinity to enable residential development to 
occur to accommodate those displaced in the township and also from 
the Residential Red Zones further afield. 

32. I was aware that the Waimakariri District Council was stretched with 
the demands following the earthquakes and that my decision would 
assist to provide certainty and free staff resources to assist with 
earthquake recovery work instead of arguing over residential 
development boundaries. 

33. I was advised that if the whole of Kaiapoi was exempted from the 
effect of the contour line further subdivision in the south-west could 
be developed, adding more residential sections and, while I 
understood Christchurch City Council and Christchurch 
International Airport Ltd would not necessarily be supportive of that 
decision, although Christchurch International Airport Limited said 
they would not object if the decision was made, I considered 
exempting the whole ofKaiapoi was the right decision. 

The Minister goes on to say that in his view the situation in Kaiapoi was different 

from that in Christchurch where there were significant areas of land available for 

development outside the noise contour. 

[ 44] In relation to the decision to incorporate chapter 12A into the RPS the 

Minister states in his affidavit: 

38. I wish to highlight several aspects of the paper. As I have noted, I 
was aware generally and from the discussions I had with Mr Dormer 
and with Prof. Peter Skelton, one of Environment Canterbury's 
Commissioners, that Environment Canterbury was seeking a change 
to its operative RPS by adding a new chapter 12A through PC 1. 



39. I knew PC1 had been considered by the hearing commissioners who 
had recommended some changes and that the document had been 
appealed to the Environment Court by a number of disappointed 
parties. I also knew that negotiations had resolved a number of 
issues with developers and consent memoranda had been filed with 
the Environment Court. In particular, I was aware that the argument 
about the legality of having an urban limit line at all had been 
resolved. The parties may not have been in agreement about where 
the line was to be placed, but I understood that the concept of an 
urban limit line was accepted as a valid tool. In general I also 
understood that there was no real disagreement to the area that PC 1 
proposed to be within the line; the issue was what else should or 
could be included. 

40. I also understood that the UDS Partners had sought adjournments of 
the Environment Court proceedings which had been unsuccessful 
and that that decision was the subject of judicial review proceedings. 

41. I was surprised and concerned that the Environment Court did not 
grant adjournments as requested in May and September 2011 
because of the level of uncertainty that the on-going litigation caused 
for developers and the local councils. By then it was apparent there 
was potentially considerable overlap between PC1 and the draft 
Recovery Strategy, which I am required to consider and approve. 
Even if the Recovery Strategy was not going to deal with projected 
growth, residential density and provision of infrastructure, the 
proposed Recovery Plans were another vehicle which could do that. 

42. I was concerned the Environment Court proceeding was delaying the 
implementation of the earlier negotiated agreements which had 
resulted in draft consent orders being filed with the Court and would 
have allowed development to proceed. This was delaying the 
planning, rebuilding and recovery of greater Christchurch as sought 
by the CER Act. I was not at all confident the Environment Court 
process would result in an overall plan which could be implemented 
quickly. I could see the appeal processes stretching out for a very 
long time indeed. 

43. I considered it extremely unhelpful that the very council officers 
who were required to contribute to the Environment Court hearing 
were the ones that should have been focussed on recovery planning. 
I knew that the procedural hearings for the appeals were held in 
Queenstown, as the Environment Court considered that none of the 
hearing venues available in Christchurch were satisfactory, and that 
it was uncertain whether the Environment Court planned to hold 
further hearings of the appeals in Queenstown as well. Having to 
travel to Queenstown on a regular basis for these hearings would 
have further compromised the councils' officers' ability to contribute 
to the region's recovery. 

44. It was obvious, but confirmed from the Case family correspondence 
and my discussions with Mr Dormer, that as a result of my decision 
there would be perceived disadvantages to those who were 
attempting to have their properties included within the urban limit 
line through the appeal processes. 



45. Giving effect to the proposed urban limit in PCl did not, however, 
mean the limit could not be changed at a later date. PC 1 itself 
contemplated this if there was a change of circumstances and I 
understood there was an ability to use the section 27 powers to make 
further changes if necessary. 

48. Having considered the advice I received and for the reasons outlined 
in this affidavit I was in no doubt that the use of my section 27 
powers to provide a specific chapter within the RPS to deal with the 
development of Greater Christchurch was necessary and was 
consistent with the relevant purposes of the CER Act. In my view 
the work already done by the UDS Partners to plan for urban 
development and the extensive consultation involved in that process 
were a useful starting point to provide certainty following the 
earthquakes. I also understood officials at CERA had been working 
with the UDS Partners staff to incorporate those agreements reached 
as part of the appeal process relating to developments at Prestons, 
Hills/Mills, Lincoln Land and Memorial Avenue and to make a 
number of additions to take into account matters following the 
earthquakes. What emerged was something beyond the UDS 
Partners' version ofPCl. 

49. In many ways, the inclusion of a new Chapter 12A based on the 
amended PCl was a neat solution to assist to resolve the problems 
confronting the greater Christchurch area at that time. 

50. I was faced with the prospect of significant numbers of people being 
unable to find appropriate accommodation in the region. That was 
not going to assist the recovery. I had to create a situation where 
there were sufficient opportunities for significant numbers of the 
local population to move to appropriate housing within the locality. 
That would not occur if there was rampant land inflation due to a 
restriction on supply. Along with those economic recovery factors, 
the social consequences would be terrible if people in the 
"Residential Red Zone" were not able to move. These were issues I 
did not feel the local authorities were capable of overcoming without 
assistance. 

51. A further consideration was the obvious fact that CERA and the CER 
Act will expire in 2016. I was conscious that my decisions would 
need to be broadly acceptable to the UDS Partners, who will inherit 
those decisions and I wanted to put in place a document that was 
consistent with the work already done on infrastructure planning, 
traffic management and the like. It was, in my view, important that 
the UDS Partners were able and willing to work with the planning 
structures they would eventually inherit. 

52. Other than in the general terms, I did not take into account any 
information about the specific circumstances of individual property 
developers, and others, who might be affected, one way or another, 
by the inclusion of a new Chapter 12A based on PCl as amended. I 
was, as I have noted, aware from the correspondence on behalf of 
the Case family and my discussions with Mr Dormer that my 



decision would impact to the disadvantage of some. Any concern 
that some parties may have lost the ability to continue an appeal 
which might theoretically have resulted in them gaining an ability to 
improve their position was discounted by the compelling need to 
provide the Councils, infrastructure providers and developers with 
certainty so that the pressing need for residential development to 
occur in appropriate places would not be delayed. 

53. I also understood my decision was not necessarily going to be final. 
As the Recovery Strategy and future Recovery Plans are developed it 
is likely Chapter 12A will be reviewed and could change. Given the 
uncertainty about population movements in greater Christchurch I 
was not too concerned about the accuracy of the population 
projections in Chapter 12A as I knew these would be looked at 
again. Although I expected movement out of Christchurch after the 
earthquakes, and for more people to move into Christchurch during 
the rebuild, the numbers involved were hard to estimate. It was, 
therefore, easier to adopt what had already been drafted and 
consulted on rather than trying to update such figures during a time 
of great uncertainty. 

54. I also made it clear to the UDS Partners that if individual cases of 
merit were presented to me I could potentially use my section 27 
powers to amend the urban limit line to assist with the recovery. 
This is a point not lost on Mr Dormer, Mr Pebbles, the Case family 
and the representatives of Clearwater all of whom have approached 
me and/or CERA officials requesting a rezoning of their respective 
lands. 

55. There was one aspect ofthe 7 October 2011 paper with which I did 
not agree. That was the recommendation I use my powers to 
suspend PCl. In my view suspension was not appropriate. It would 
still have left the appeal process in a sort of "suspended animation" 
and that would have been confusing for the various participants. 
There was also some doubt about what suspension would mean in 
practice. I was very keen that there be no doubt that the appeal 
process, and the time commitment by Council staff and others, had 
been brought to an end. 

This part of the Minister's affidavit concludes by indicating that as a result of these 

matters he did not accept the recommendation made to him and instead elected to 

revoke PCl. 

CERAct 

[ 45] Although the CER Act contains 93 sections, the summary that follows will be 

confined to the parts of the Act that are directly relevant to the grounds of review 

before the Court. 



Introduction 

[ 46] After the earthquake on 4 September 2010 the Canterbury Earthquake 

Response and Recovery Act 2010 was enacted. But it was inevitable that more 

extensive legislation would be required after the earthquake on 22 February 2011, 

and the Canterbury Earthquake Recovery Bill was introduced into the House on 

12 April2011. 

[ 4 7] The House instructed the Local Government and Environment Committee to 

hear evidence and report again by 14 April 2011. In its report the Committee said: 

The bill sets out a series of purposes that will guide decision-making by the 
Minister for Canterbury Earthquake Recovery and CERA, ensuring that 
there is adequate statutory power to enable community participation while 
promoting the focused, expedited, and timely recovery of greater 
Christchurch and its communities. Specifically, the bill provides for an 
overarching Long-Term Recovery Strategy to be developed by CERA in 
collaboration with stakeholders, as well as more specific Recovery Plans ... 

All the submitters supported the need for the legislation recognising that 
extraordinary powers are necessary because of the extraordinary 
circumstances following the earthquakes ... The Minister noted that the 
powers can only be used within the purposes of the bill, which [focuses] 
solely on the scope of earthquake recovery ... 

At every step of this legislative process we have had assurances, including 
from the Minister, that this is enabling legislation, and that he intends to 
ensure maximum community involvement in the rebuilding of Canterbury. 
We intend to hold him, and others, to these assurances. 

[48] On the second reading of the Bill on 14 April 2011 the Minister told the 

House: 11 

.. .I sincerely think that having a structure that allows rapid decision-making 
that can give effect to decisions that the community is on board with is 
exactly what is required here. That does require the taking of powers that 
are somewhat extraordinary ... 

This bill is an enabling framework setting out a range of powers that may 
need to be exercised during the recovery process. It does have significant 
checks and balances on the use of those powers, and the most clear check 

11 (14 April2011) 671 NZPD 18129. 



and balance is the requirement that all of those powers must be exercised in 
the recovery process and cannot step outside of that. What we have 
recognised with this bill is the need to restore social, economic, cultural, and 
environmental well-being in Greater Christchurch. Further, it recognises a 
need to facilitate, coordinate, and direct the planning, rebuilding, and 
recovery of Greater Christchurch, and it places importance on community 
participation in the planning of the recovery while balancing that against the 
need for timely, focused, and coordinated recovery processes. 

The Bill also went through a third reading the same day and the Act came into force 

on 19 April2011. 

Purposes of the Act 

[ 49] The purposes of the Act are directly relevant to the first ground of review 

which alleges that the Minister did not exercise his powers concerning the RPS for 

proper purposes. Section 3 provides: 

3 Purposes 

The purposes of this Act are-

(a) to provide appropriate measures to ensure that greater 
Christchurch and the councils and their communities 
respond to, and recover from, the impacts of the Canterbury 
earthquakes: 

(b) to enable community participation in the planning of the 
recovery of affected communities without impeding a 
focused, timely, and expedited recovery: 

(c) to provide for the Minister and CERA to ensure that 
recovery: 

(d) to enable a focused, timely, and expedited recovery: 

(e) to enable information to be gathered about any land, 
structure, or infrastructure affected by the Canterbury 
earthquakes: 

(f) to facilitate, co-ordinate, and direct the planning, rebuilding, 
and recovery of affected communities, including the repair 
and rebuilding of land, infrastructure, and other property: 

(g) to restore the social, economic, cultural, and environmental 
well-being of greater Christchurch communities: 

(h) to provide adequate statutory power for the purposes stated 
in paragraphs (a) to (g): 



The remaining purpose, which is to repeal and replace the Canterbury Earthquake 

Response and Recovery Act 2010, has no direct relevance. 

[50] In the context of this proceeding the s 3 purposes need to be read m 

conjunction with s 10, particularly s 1 0(1 ). Section 10 provides: 

10 Powers to be exercised for purposes ofthis Act 

(1) The Minister and the chief executive must ensure that when they 
each exercise or claim their powers, rights, and privileges under this 
Act they do so in accordance with the purposes of the Act. 

(2) The Minister and the chief executive may each exercise or claim a 
power, right, or privilege under this Act where he or she reasonably 
considers it necessary. 

(3) The chief executive may from time to time, either generally or 
particularly, delegate to any employee of, or person seconded to, 
CERA any of the functions or powers of the chief executive under 
this Act or any other Act, including functions or powers delegated to 
the chief executive under any Act. 

According to the applicants the Minister failed to comply with subs (1) 12 and his 

decisions concerning the RPS were not reasonably necessary in terms of subs (2). 13 

Community forum 

[51] Part 2 of the Act describes functions and powers to assist recovery and 

rebuilding. Subpart 1 of that Part provides for input into decision making by a 

community forum: 14 

6 Community forum 

(1) The Minister must arrange for a community forum to be held for the 
purpose of providing him or her with information or advice in 
relation to the operation of this Act. 

(2) The Minister must invite at least 20 persons who are suitably 
qualified to participate in the forum. 

12 First ground of review. 
13 Third ground of review. 
14 There is also provision for a cross-party forum. 



(3) The Minister must ensure that the forum meets at least 6 times a 
year. 

( 4) The Minister and the chief executive must have regard to any 
information or advice he or she is given by the forum. 

The applicants allege that the Minister should have involved the community before 

making his decisions on the RPS. 15 

Development and implementation of planning instruments 

[52] Under this heading Subpart 3 of the Act provides for three matters: Recovery 

Strategy; Recovery Plans; and "Provisions affecting councils and others" which 

includes s 27. This Subpart ofthe Act is relevant to the second ground of review and 

I now outline the three matters covered by it. 

(a) Recove1y Strategy 

[53] Section 11 provides for development of the Recovery Strategy: 

11 Chief executive to develop Recovery Strategy for Minister's 
consideration 

(1) The chief executive must develop a Recovery Strategy and submit 
the document to the Minister for his or her consideration. 

(2) The Governor-General may, by Order in Council made on the 
recommendation of the Minister, approve a Recovery Strategy. 

(3) The Recovery Strategy is an overarching, long-term strategy for the 
reconstruction, rebuilding, and recovery of greater Christchurch, and 
may (without limitation) include provisions to address-

(a) the areas where rebuilding or other redevelopment may or 
may not occur, and the possible sequencing of rebuilding or 
other redevelopment: 

(b) the location of existing and future infrastructure and the 
possible sequencing of repairs, rebuilding, and 
reconstruction: 

(c) the nature of the Recovery Plans that may need to be 
developed and the relationship between the plans: 

15 Second ground of review. 



(d) any additional matters to be addressed in particular 
Recovery Plans, including who should lead the development 
of the plans. 

( 4) The Recovery Strategy must be developed in consultation with 
Christchurch City Council, Environment Canterbury, Selwyn 
District Council, Waimakariri District Council, Te Runanga o Ngai 
Tahu, and any other persons or organisations that the Minister 
considers appropriate. 

A draft Recovery Strategy has to be publicly notified so that members of the public 

can make written comments. It must include one or more public hearings at which 

members of the public can appear and be heard, and it must be developed within 

nine months oftheAct coming into force: ss 12 and 13. 

[54] As provided by s 11(2) the final step in a Recovery Strategy is an Order in 

Council. Before the Minister can recommend an Order in Council the draft Order 

must be reviewed by the Canterbury Earthquake Recovery Review Panel (the Panel) 

and the Minister must have regard to the recommendations of the panel: ss 72- 74. 

[55] Similar processes are involved if the Recovery Strategy is changed: s 14. 

[56] The effect of the Recovery Strategy is described ins 15. NoRMA document 

within greater Christchurch can be interpreted or applied in a way that is inconsistent 

with a Strategy, and in the event of any inconsistency the Strategy will prevail. It is 

also provided that no provision of the Strategy that is incorporated in an RMA 

document can be reviewed, changed, or varied under Schedule 1 of the RMA. 

(b) Recovery plans 

[57] Recovery Plans are provided for in ss 16-26, with s 16 applying to recovery 

plans generally: 

16 Recovery Plans generally 

(1) The Minister may direct 1 or more responsible entities to develop a 
Recovery Plan for all or part of greater Christchurch for his or her 
approval. 



(2) The direction must specify the matters to be dealt with by the 
Recovery Plan, which matters may include provision, on a site
specific or wider geographic basis within greater Christchurch, for-

(a) any social, economic, cultural, or environmental matter: 

(b) any particular infrastructure, work, or activity. 

(3) A responsible entity may request that the Minister direct it to 
develop a Recovery Plan. 

( 4) Where the Minister directs the development of a Recovery Plan, he 
or she must ensure that the direction is notified in the Gazette 
together with a list of all other Recovery Plans being developed or in 
force. 

Although specific provision is made in s 17 for a Recovery Plan for the Christchurch 

central business district, those provisions have no direct relevance in the present 

context. 

[58] The relationship between a Recovery Plan and the Recovery Strategy is 

described in s 18. Although a recovery plan must be consistent with the Recovery 

Strategy, a Recovery Plan may be developed and approved before the Recovery 

Strategy is approved. But once the Recovery Strategy has been approved the Plan 

must be reviewed, and if necessary amended, to ensure that it is consistent with the 

Strategy. 

[59] Under s 19(1) it is for the Minister to determine how Recovery Plans are to 

be developed, including any requirements as to public consultation or hearings. 

Subsection (2) provides: 

19 Development of Recovery Plans 

(2) In acting under subsection (1 ), the Minister must have regard to-

(a) the nature and scope of the Recovery Plan; and 

(b) the needs of people affected by it; and 

(c) the possible funding implications and the sources of funding; 
and 

(d) the New Zealand Disability Strategy; and 



(e) the need to act expeditiously; and 

(f) the need to ensure that the Recovery Plan is consistent with 
other Recovery Plans. 

[60] Subject to s 20, the Minister does not have a duty to consult about a Recovery 

Plan and nothing in s 32 or Schedule 1 of the RMA applies to the development or 

consideration of a Recovery Plan. However, s 20 requires a draft Recovery Plan to 

be publicly notified and that notification must invite members of the public to make 

written comments in the manner and by the date specified in the notice. 

[61] Once a Recovery Plan has been approved by the Minister and notice of the 

issuing of the Plan has been given in the Gazette under s 21, it can be changed from 

time to time under s 22. From notification of a Recovery Plan in the Gazette every 

person exercising functions or powers under the RMA must not make a decision or 

recommendation that is inconsistent with the Recovery Plan in relation to matters 

listed in s 23(1). Councils must amend an RMA document relating to greater 

Christchurch if a Recovery Plan so directs: s 24. 

(c) Provisions affecting Councils and others 

[62] As already stated, this segment of the Act begins with s 27 16 which gives the 

Minister power by public notice to suspend, amend or revoke the whole or any part 

of an RMA document: s 27(1)(a). Under subs (2) the Minister can, subject to 

specified safeguards, suspend or cancel any resource consent by public notice. 

Other provisions 

[63] Section 48(1) empowers the Minister to direct any council to take or stop 

taking any action, or to make or not to make a decision. Except in limited respects 

there are no rights of appeal against a decision of the Minister acting under the Act: 

s 68. The Act expires five years after the date of its commencement: s 93(1). 

16 The relevant part of that section is quoted at [1] above. 



First ground of review - power not exercised for proper purposes 

[64] The crux of this allegation is that the Minister used s 27 for unauthorised 

purposes. 

Applicants' argument 

[65] The Minister's ulterior and unauthorised purposes were: 

74.1 The long term RMA policy objectives for the growth of greater 
Christchurch area promoted by Chapter 12A, and the protection of 
the Airport's commercial interests involved in Chapter 22, neither of 
which were earthquake recovery purposes as defined by s3; 

74.2 The suggested certainty and stability indirectly achieved by 
terminating the RMA procedures for amending a Regional Policy 
Statement (including the appeals to the Environment Court). This 
was (i) only an incidental hi-product of the introduction of the 
chapters, (ii) was not a prescribed statutory purpose under s3, and 
(iii) was an objective directly contrary to the purpose of community 
participation in planning for earthquake recovery required by s3(b); 
and 

74.3 The adoption of the UDS Partners' preferred version ofPCl, rather 
than the official version adopted by Ecan after consideration of the 
report by the Independent Hearings Commissioners. That simply 
preferred the UDS Partners' litigation position, irrespective of any 
alleged earthquake related purposes suggested to exist through the 
need for long term planning; and 

74.4 Conceding to the demands of CIAL 17 in return for their acceptance 
to the release of land at Kaiapoi to accommodate earthquake 
displaced residents. 

Any one or more of these purposes rendered the decision to amend the RPS 

unlawful. 

[ 66] A power granted for one purpose must be used for that purpose and not for 

some unauthorised or ulterior purpose: Lumber Specialties Ltd v Hodgson,· 18 Unison 

Networks Ltd v Commerce Commission. 19 Mala fides does not have to be established 

17 The airport company. 
18 Lumber Specialties Ltdv Hodgson [2000] 2 NZLR 347 (HC) at [58]. 
19 Unison Networks Ltd v Commerce Commission [2008] 1 NZLR 42 (SC) at [50]. 



and it is no answer that the decision maker acted in the public interest, for the public 

good, or that the decision was justified on policy grounds. 

[67] While in some situations a statute will permit a statutory power to be 

exercised for an ulterior purpose in addition to the authorised statutory purpose, this 

is not such a situation. Section 10 expressly excludes the pursuit of any purpose that 

is not directed at earthquake recovery and paragraphs (a) - (i) of s 3 promote 

measures directed specifically and expeditiously at earthquake recovery. 

[68] When amending the RPS the Minister's primary or predominant purpose was 

not earthquake recovery. At best that purpose was subsumed within the Minister's 

primary purpose which was: 

... to facilitate urban planning for and accommodation of population growth 
within the greater Christchurch region for the next 30 years (until 2041 ); to 
protect the Airport by a noise control corridor; and to impose the UDS 
Partners' preferred version of PCl which they were seeking to advance by 
their litigation strategy before the Environment Court. 

This is illustrated by the very nature of the measures that were introduced by the 

Minister and the reasoning in the decision papers. 

[69] Chapter 12A makes reference to the Canterbury earthquakes in an entirely 

perfunctory way. Within the 31 page document there are only six passing references 

to the earthquakes, which indicates that earthquake recovery was at best only 

incidental to the Minister's primary purpose of planning for urban development and 

population growth over the next 30 years. Earthquake recovery measures were 

achieved by re-zoning within the district plans. No change to the RPS was required. 

[70] It is evident from chapter 12A that earthquake recovery was simply an "add 

on". While 7250 properties in Christchurch City and Waimakariri District were red

zoned and relocation of householders was required, chapter 12A provides for the 

development of 4 7,225 residential properties within the designated greenfield areas 

over a period of time well beyond the life of the CER Act. 

[71] Despite its title chapter 22 is unrelated to earthquake recovery. It gives effect 

to a compromise deal struck between the Minister, the UDS partners and the airport 



company. The collateral purpose behind the chapter is the safe and efficient 

operation of the airport company. That purpose is not authorised. 

[72] The Minister's decision papers include acknowledgments that the substance 

of PC 1 goes well beyond the s 3 purposes of the Act. Even the justification 

advanced in the discussion paper - certainty or predictability - is not included in the 

list of purposes set out in s 3. It is merely a by-product of the imposition of the two 

chapters. 

[73] Applying the "materiality" or "but for" test used in Poananga v State 

Services Commission, 20 the Minister would not have made his decision to introduce 

changes to the RPS but for the desire to: 

(a) introduce the long term planning policies which chapter 12A 

implemented; 

(b) protect the airport's position which chapter 22 implemented; 

(c) create greater certainty by eliminating the community participation 

process for determining an RPS under the RMA; 

(d) prefer the DDS partners' version of chapters 12A and 22 over the 

version officially adopted by the Regional Council. 

What is claimed to be the legitimate purpose - certainty and predictability - is only 

achieved by furthering the unauthorised purposes. 

[74] Those purposes also conflict with s 3(b) of the Act which provides for 

community participation in the planning of the recovery of affected communities. 

The Minister "circumvented all community participation when he implemented PCl 

ostensibly in the interests of long term planning". Moreover, the process leading to 

the decision was conducted under the "strictest secrecy and confidence". 

20 Poananga v State Services Commission [1985] 2 NZLR 385 (CA) at 393 - 394. 



First respondents argument 

[75] Parliament conferred the powers in the CER Act in order to ensure 

"restoration and enhancement" of greater Christchurch which involves a forward 

looking exercise with a long term focus. Parliament intended the powers to be 

effective, and it would be wrong to read them narrowly as the applicants' submission 

seems to imply. 

[76] Any suggestion that each decision taken by the Minister must advance all of 

the purposes in s 3 is wrong. Decisions under the Act are unlikely to advance all 

purposes and sometimes they need to be balanced. This was recognised by the 

Minister in the second reading debate. Section 3(b) itself refers to enabling 

community participation "without impeding a focused, timely, and expedited 

recovery". Thus Parliament contemplated that community participation might not 

always be possible, especially where such participation could delay a timely 

recovery. 

[77] Section 27 allowed the Minister to amend RMA documents including 

regional policy statements. The Minister's role under s 27 stands alongside his role 

in relation to the Recovery Strategy and Recovery Plans under s 11 - 26. To the 

extent that there is any conflict the decision under s 27 will be ineffective. 

[78] Section 10(1) simply declares the law as stated in Padfield v Minister of 

Agriculture Fisheries and Foo(fl and later New Zealand cases that a discretion must 

not be used "to frustrate the policy and objects of the Act". There is no basis for 

reading s 1 0(1) as excluding additional purposes that do not prejudice the express 

statutory purposes. Purposes that are not within the statute are not necessarily 

"invalid" or "improper" (Attorney-General v Ireland22
) and an additional purpose 

that is consistent with the statutory purposes is not excluded by s 10(1). 

[79] When including chapter 22 in the RPS the Minister was acting in accordance 

with the purposes of the CER Act. His briefing in relation to the Kaiapoi noise 

21 Padfield v Minister of Agriculture Fisheries and Food [1968] AC 997 (HL) at 1032- 1033. 
22 Attorney-General v Ireland [2002] 2 NZLR 220 (CA) at [42]. 



contour refers to relevant purposes of the CER Act. Although the noise contour was 

an important element of the Minister's decision, the driving factor was the need for 

new housing at Kaiapoi. 

[80] Similarly he was acting within the purposes of the Act when he included 

chapter 12A and revoked PCl. The briefing to the Minister stated the purposes of 

the Act that were relevant to his decision and his affidavit confirms his view that 

providing a chapter in the RPS to deal with the development of greater Christchurch 

was consistent with the relevant purposes of the Act. He also explains the need to 

create sufficient opportunities for housing. 

[81] Plainly the Minister's decisions were in accordance with the purposes of the 

Act. Those decisions: 

(a) extended the urban limit to incorporate particular residential 

developments; 

(b) reflected agreements reached in the course of the Environment Court 

hearing, and allowed for a planning framework that the councils could 

implement; 

(c) also reflected community participation up to this point, PC 1 having 

been subject to public submissions before the hearing commissioners 

and positions on it having been stated in the Environment Court. 

Contrary to the applicants' argument, there are no acknowledgements in the briefing 

papers that the changes would be based on any improper purposes. 

[82] A coherent planning framework was needed for earthquake recovery 

purposes. When providing that framework the Minister needed to keep long term 

matters in mind. He acted within the purposes of the Act. 



Discussion 

[83] Not long before the CER Act was passed the Supreme Court confirmed in 

Unison23 that people exercising public power "must act within the scope of the 

authority conferred by Parliament and for the purposes for which those powers were 

conferred". Under those circumstances the reiteration of that philosophy in s 1 0(1) 

can only be seen as significant and worthy of special attention. 

[84] Section 1 0( 1) directs in strong terms that the Minister and Chief Executive of 

CERA: 

... must ensure that when they each exercise ... their powers ... under this Act 
they do so in accordance with the purposes of the Act. (Emphasis added) 

No doubt the inclusion of this provision reflects the extraordinarily wide and far 

reaching powers conferred by the Act. The Minister was, of course, obliged to 

observe the clear message that it conveyed. So is this Court when reviewing the 

Minister's decisions. 

[85] The primary issue raised by this ground of review is whether the Minister's 

decisions concerning the RPS were "in accordance with" the purposes of the Act. 

Those words were interpreted in Chan v Lower Hutt City Corporation24 as meaning 

in "harmony and conformity" with. I adopt that interpretation and now turn to the 

specific purposes contained in s 3 ?5 

[86] While the focus of the purposes in the individual paragraphs differs, there is 

an unmistakable theme of earthquake recovery. The words "recover", "recovery", or 

"restore" appear in all of the paragraphs except for (e) and (h) and their absence from 

those paragraphs is explicable by the subject matter of those paragraphs. 

Presumably the Minister had the theme of earthquake recovery in mind when he 

commented on the second reading of the Bill "all of those powers must be exercised 

in the recovery process and cannot step outside of that".26 In s 4 the word 

23 Unison Networks Ltd v Commerce Commission, above n 19, at [50]. 
24 Chan v Lower Hutt City Cmporation [1976] 2 NZLR 75 at 82. 
25 That section is quoted at [49] above. 
26 See [ 48] above. 



"recovery" is defined to include "restoration and enhancement". Obviously a 

decision does not have to satisfy each and every purpose listed in s 3, and in some 

cases a balancing of purposes might be required.27 

[87] By its very nature earthquake recovery involves a forward looking exercise. 

Except to the extent that the Act expires after five years, the statutory purposes do 

not carry any particular time frame. The fact that a decision involves a long term 

perspective will not necessarily mean that the decision falls outside the purposes 

described in s 3. Indeed, s 11 (3) describes the Recovery Strategy as "an overarching, 

long-term" strategy for the reconstruction, rebuilding, and recovery of greater 

Christchurch. But an Order in Council approvmg a Recovery Strategy is 

automatically revoked on expiry of the Act by s 93(2), which illustrates that the 

objective of the Act is to provide for earthquake recovery, as opposed to wider or 

longer term purposes. 

[88] When the exercise of a public power revolves around a single purpose a 

Court reviewing the exercise of the power might be faced with a relatively straight 

forward decision about whether the decision was within the purposes for which it 

was conferred.· But where, as here, there are mixed and overlapping purposes the 

Court is faced with a much more difficult task. 

[89] The applicants and first respondent have approached this issue from different 

perspectives. Relying on Poananga the applicants contend that the decisions will be 

unlawful if any material reason behind the decisions falls outside the statutory 

purposes. On the applicant's analysis, that is the case here. On the other hand, the 

first respondent takes the less stringent approach, based on Ireland, that an additional 

purpose will only render the decision invalid if it thwarts or frustrates the policy of 

the Act. He contends that if any purposes were outside the Act (which is denied), 

they were purely incidental and did not affect the validity of his decisions. 

[90] When deciding the approach that should be adopted in this case the following 

observations of the Supreme Court in Unison are relevant: 

27 Community participation under paragraph (b), on the one hand, and a focused, timely, and 
expedited recovery under (d), on the other, offer an obvious example. 



[53] ... A power granted for a particular purpose must be used for that 
purpose but the pursuit of other purposes does not necessarily invalidate the 
exercise of public power. There will not be invalidity if the statutory 
purpose is being pursued and the statutory policy is not compromised by the 
other purpose?8 

The Court goes on to say that ascertaining the purpose for which a power is given is 

an exercise in statutory interpretation and in this area the Courts are concerned with 

identifying the legal limits of the power rather than assessing the merits of its 
• • 29 exercise many case. 

[91] Did the Minister's decisions involving the RPS step outside the statutory 

purposes or compromise the policy of the CER Act? When resolving that issue it is 

necessary to keep s 10(1) firmly in mind. That provision does not allow the Court 

much latitude. It indicates that, subject perhaps to de minimis, Parliament did not 

intend the Minister to pursue any purposes beyond those specified in the Act. 

[92] On my analysis of the evidence, particularly the Minister's affidavit, the 

purposes behind the decision to amend the RPS and revoke PC1 came down to: 

(a) freeing up land to enable residential development for those displaced 

by the earthquakes; 

(b) implementing agreements that had resulted in draft orders before the 

Environment Court; 

(c) providing certainty and predictability so that residential development 

could proceed without delay; 

(d) enabling council officers to focus on recovery planning; 

(e) bringing the PC1 appeals to an end; 

28 Both Poananga and Ireland are relied on by the Supreme Court for that proposition. 
29Unison Networks Ltd v Commerce Commission, above n 19, at [54]. 



(f) providing a specific chapter within the RPS (chapter 12A) to deal with 

the development of greater Christchurch, including the extension of 

the urban limits; and 

(g) protecting the airport from "reverse sensitivity" claims by settling 

where the 50 dBA Ldn contour line is and its effects (chapter 22). 

These matters are not m any particular order. Obviously some of them are 

interlinked and overlap. 

[93] There can be little argument that the purposes in (a) - (d) are within the 

purposes of the Act. To the extent that it freed up council staff for earthquake 

recovery purposes, I also accept for the purposes of this ground of review that (e) 

comes within the statutory purposes. But it is difficult to see how, even on the most 

generous interpretation of the statutory purposes, (f) and (g) could come within those 

purposes, especially when s 27 is the vehicle. 

[94] The purpose of an RPS under s 59 of the RMA is to provide: 

... an overview of the resource management issues of the region and policies 
and methods to achieve integrated management of the natural and physical 
resources of the whole region. 

It is at the apex of the RMA hierarchy of instruments and its impact can be far 

reaching for subsidiary planning instruments, not to mention the community 

generally. 

[95] Clearly chapter 12A was inserted into the RPS to achieve long term 

objectives and policies relating to the location, timing, and form of urban growth 

through to 2041. While it is true that s 79 of the RMA requires an RPS to be 

reviewed after 10 years, even that period is twice the life of the CER Act. On that 

basis alone it is extremely difficult to reconcile chapter 12A with the earthquake 

recovery policy of the Act, let alone the specific purposes stated in s 3. 

[96] It is no answer that the Minister might in the future decide to review the 

chapter or that it might be overtaken by the Recovery Strategy. For the purposes of 



this proceeding the chapter needs to be considered as it stands, and in light of its 

history. As long as chapter 12A stands there can be no privately requested plan 

changes that do not align with it: clause 21(3) of Schedule 1 to the RMA. So the 

restrictions on land development imposed by the chapter could conceivably apply for 

the next thirty years. 

[97] Closer examination of the chapter reveals that at best earthquake recovery is 

an incidental purpose within a very detailed document. The stated purpose of 

chapter 12A is to provide for development in a way which achieves quality outcomes 

and takes a sustainable development approach to managing growth. The chapter sets 

out "the intended sub regional land use distribution for Greater Christchurch for the 

planning period, particularly the areas available for urban development". 30 The 

planning period is until 2041. 

[98] Importantly for present purposes, the introduction to chapter 12A then 

continues: 

The provisions of Chapter 12A have been reconsidered in the light of the 
Canterbury earthquakes and, with some minor amendments and noting the 
impacts of the earthquakes, are an appropriate and relevant policy approach 
for both the short term and long term development of Greater Christchurch. 
Since the earthquakes there is a heightened awareness of the risks of natural 
hazards and the need to avoid or mitigate such risks. The provisions of 
Chapter 12A are in accord with such an approach. (Emphasis added) 

This relatively dismissive reference to the impact of the earthquakes is maintained in 

the remainder of the chapter where the references to earthquake recovery are isolated 

and cosmetic. 

[99] Mr Edmonds, a planning consultant, has sworn an affidavit on behalf of the 

applicants. He compares chapter 12A with PCl after the Regional Council's 

decision. Amongst other things he notes that there has been no attempt to alter the 

growth patterns to account for the earthquakes. He also confirms that changes to the 

location of urban limits included in the Regional Council's decision have been 

deleted, as have the Special Treatment Areas. Thus, one of the effects of the chapter 

30 Introduction to Chapter 12A at p 1. 



is to neutralise the recommendations of the independent commissioners that were 

adopted in the Regional Council's decision. 

[100] When chapter 12A is read as a whole it is impossible to see how it serves any 

significant earthquake recovery purpose. To the extent that it addresses urban limits 

it is addressing issues that existed long before the earthquakes and it provides 

solutions that are likely to endure well beyond the expiry of the CER Act. It also has 

a geographic impact well beyond that attributable to earthquakes. In this respect I 

note that the statistics relied on by the applicants at [70] above have not been 

contradicted. Equally importantly, chapter 12A was not necessary to achieve or give 

effect to the zoning changes that were made by the Minister to provide housing for 

people displaced by the earthquakes. For reasons that I will give later, 31 I am 

satisfied that the changes to the district plans were capable of standing on their own 

feet. 

[101] Similar considerations apply to chapter 22. Again the RPS is used as the 

vehicle to resolve an issue that existed long before the earthquakes. The noise 

contour had been considered by the Environment Court in Robinsons Bay Trust v 

Christchurch City CounctP2 and again in National Investment Trust v Christchurch 

City Council. 33 Moreover, the long term solution implemented by the chapter is 

obviously intended to outlive the CERAct. The evidence does not suggest that the 

actual operation of the airport has significantly altered, or will significantly alter, as a 

result of the earthquakes, at least in a way that directly impacts upon the 50 dBA Ldn 

contour. The inescapable conclusion is that chapter 22 was not driven in any 

significant sense by earthquake recovery objectives. 

[1 02] I do not accept that chapter 22 can be justified on the basis that the rezoning 

of land at Kaiapoi within the 50 dBA Ldn corridor will open the floodgates to further 

incursions into the corridor. As I will explain in more detaillater,34 the amendment 

to the Waimakariri District plan reflected a situation peculiar to Kaiapoi and 

31 At [138]- [148]. 
32 Robinsons Bay Trust v Christchurch City Council EnvC Christchurch C60/2004, 13 May 2004. 
33 National Investment Trust v Christchurch City Council EnvC Christchurch C41/2005, 30 March 
2005. 
34 Also at [138]- [148]. 



rezoning through the district plan was effective as a discrete standalone measure 

without the backing of chapter 22. 

[103] All of this means that insertion of chapters 12A and 22 into the RPS was not 

in accordance with the purposes of the CER Act as required by s 1 0(1 ). Rather than 

serving earthquake recovery purposes, the underlying purpose of these two chapters 

was to resolve longstanding issues by setting long-term planning strategies. Given 

that the revocation of PC 1 is inextricably linked to those chapters, that decision is 

also tainted by the same illegality. 

[104] Having said that, I accept that the Minister acted in good faith. Nevertheless, 

acting for an improper purpose in an administrative law sense can arise as the result 

of an unintentional misapplication of statutory power: Aon New Zealand Limited v 

Attorney-General. 35 Finally, as observed earlier with reference to Unison,36 it is not 

for this Court to go into the merits of the Minister's decisions. It is enough that he 

stepped outside the legal limits of his power. 

Conclusion 

[1 05] The first ground of review has been made out. 

Second ground of review- misapplication of statutory power 

[1 06] The applicants contend that instead of using s 27 to amend the RPS the 

Minister should have used the Recovery Strategy or a Recovery Plan, thereby 

allowing public participation. 

Applicants' argument 

[107] Specific and separate provision for long term planning for earthquake 

recovery is available under the Act by means of the Recovery Strategy or a Recovery 

35 A on New Zealand Limited v Attorney-General [2008] NZCA 524 at [55]. 
36 At [90] above. 



Plan. Failure to use one of those processes on this occasion has given rise to a 

reviewable error of law: Poananga. 

[108] By using s 27 the Minister has avoided the safeguards built into the Act. 

These include review by the Panel and the requirement for the Minister to have 

regard to its recommendations. Having circumvented these controls in favour of an 

uncontrolled discretion, the Minister has misapplied the statutory power conferred on 

him. 

[109] Section 27 cannot be used as an alternative means of establishing and 

implementing the long term planning objectives contemplated by ss 11 - 26. The 

approach adopted by the Minister is even more clearly unlawful because the 

Recovery Strategy that has been released states that the development of long term 

planning is not possible at this time. 

First respondents argument 

[11 0] It cannot be disputed that the words of s 27 empowered the Minister to 

amend the RPS. The Minister was responding to "immediate needs" and his s 27 

decisions are likely to be overtaken in due course by the Recovery Strategy/Plans. 

This is consistent with the briefing he received. 

[111] The applicants' argument is not supported by the CER Act which provides 

alternative methods of achieving the same objective. An argument similar to that 

advanced by the applicants was rejected in Pub Charity v Attorney-Generaz3
7 

and the 

legislation underpinning Poananga, upon which the applicants rely, was quite 

different. Here the express wording of s 27 contemplates far reaching decisions such 

as the suspension or revocation of RPS and the section should not be read down. 

[112] Apart from consistency with the words of the Act, this interpretation best 

serves the purposes of the Act. If required the Minister can act quickly under s 27 

with public participation still being possible through the Recovery Strategy/Plan 

37 Pub Charity v Attorney-General CA 103/4, 7 December 2004 at [101]. 



process. Section 27 does not carry any requirement for public participation so that 

the Minister can act under it without encountering delays. 

Discussion 

[113] The primary difference between the applicants and the first respondent is the 

role they ascribe to s 27. Whereas the applicants consider that the section has the 

limited role of supporting the Recovery Strategy and Recovery Plans, as well as 

providing for situations where quick and discrete action is required, the first 

respondent believes that it has a much wider and independent role which effectively 

stands alongside the Recovery Strategy and Recovery Plans. 

[114] Taken in isolations 27 certainly seems to confer very wide powers in relation 

to RMA documents, including RPS's. But once it is construed in the wider context 

of the Act, as it must be, it becomes apparent that its role is not as wide as first 

impressions might suggest. In my view it does not provide an alternative and 

independent mechanism in situations where the Recovery Strategy or a Recovery 

Plan should be used. The policy of the Act is for long term planning strategies which 

are likely to have far reaching implications to be developed through the public 

process of the Recovery Strategy or a Recovery Plan, except where quick and 

discrete action is required for earthquake recovery purposes. 

[115] To a large extent this reflects the statutory safeguards that accompany the 

development of the Recovery Strategy and Recovery Plans. In the case of a 

Recovery Strategy the following safeguards have been included by Parliament: 

(a) consultation with the local authorities and others listed ins 11(4); 

(b) public notification inviting members of the public to make written 

comments: s 13; 

(c) one or more public hearings: s 12(1); 



(d) review by the Panel/8 with the Minister being required to have regard 

to its recommendations: s 73(2) and 74(1); 

(e) approval by way of Order in Council: s 11 (2). 

No doubt these safeguards reflect, first, the potentially far reaching consequences of 

the Recovery Strategy and, secondly, an underlying philosophy of community 

participation whenever possible. 

[116] In many respects an RPS is similar to a Recovery Strategy. They are both at 

the apex of the hierarchy of statutory instruments. Both provide overarching long 

term Strategies. They are created or amended by a process involving public 

participation. And, very importantly, they are likely to have far reaching 

consequences for the community. All of this seems to be acknowledged by the 

Minister when he states at paragraph 41 39 of his affidavit that when he made his 

decisions "it was apparent there was potentially considerable overlap between PC 1 

and the draft Recovery Strategy". 

[117] Assuming for the moment that long term strategies for the growth of greater 

Christchurch and the protection of the airport (in the form of chapters 12A and 22) 

were required for earthquake recovery purposes, those strategies would come within 

the scope of the Recovery Strategy described in s 11(3).40 If that is the case 

development of those chapters should have included the safeguards specified by 

Parliament. 

[118] It could not have been intended by Parliament that those safeguards could be 

side-stepped by using s 27(1) (which does not have corresponding safeguards). This 

is especially so where the effect of the Minister's decision was to put an end to 

litigation that was before the Environment Court. To the extent that quick action was 

required this could be (and was) accomplished by rezoning land via the relevant 

district plan. No compelling earthquake recovery reason has been demonstrated for 

38 Under s 72(1) the Panel consists of four persons with relevant expertise or appropriate skills. One 
of those people must be a former or retired Judge of the High Court or a lawyer. 
39 See [ 44] above. 
40 That provision is quoted at [53] above. 



excluding community participation when making these far reaching changes to the 

RPS. 

[119] An alternative scenario would be for chapters 12A and 22 to be developed by 

way of a Recovery Plan. Again the Minister's affidavit seems to indicate (at 41 41
) 

that he was aware of this possibility: 

Even if the Recovery Strategy was not going to deal with the projected 
growth, residential density and provision of infrastructure, the proposed 
Recovery Plans were another vehicle which could do that. 

Development of the chapters by way of a Recovery Plan could have preceded the 

Recovery Strategy: s 19(2) of the CER Act. However, it seems that the Minister 

decided not to use the Recovery Plan process because of concerns about the 

implications of the Environment Court appeals. But that could not justify a 

departure from the statutory scheme. 

[120] Had the Minister used the Recovery Plan process there would have been the 

following safeguards: 

(a) notification in the Gazette: s 16(4); 

(b) the Minister must have regard to the matters listed in s 19(2) when 

determining how the Recovery Plan was to be developed, including 

any requirements as to consultation or public hearings; 

(c) public notification inviting members of the public to make written 

comments: s 20(2) and (3); 

(d) the Minister must gtve reasons when approving a recovery plan: 

s 21(3); 

(e) after a Recovery Plan has been approved there is notice in the Gazette 

and a copy of the plan is presented to the House of Representatives: 

s 21(4). 

41 See [44] above. 



Given the wide reach of the amendments to the RPS arising from the Minister's 

decisions, (b) is particularly significant. Under s 19(2)(a) and (b)42 the Minister 

must have regard to (amongst other things) the nature and scope of the Recovery 

Plan as well as the needs of people affected by it. 

[121] Those matters alone provide strong suppoti for the applicants' contention that 

the Minister misused his statutory powers by using s 27 to amend the RPS and 

revoke PC 1. However, before leaving this ground of review it is appropriate to say 

something about the first respondent's argument that s 27 offered an alternative 

method of achieving the Minister's objective. 

[122] In my view the organisation and format of the CER Act counts against that 

proposition. Section 8 provides: 

8 Functions of Minister 

The Minister has the following functions for the purpose of giving effect to 
this Act: 

(a) establishing a community forum in accordance with section 
6 and a cross-party parliamentary forum in accordance with 
section 7: 

(b) recommending for approval a Recovery Strategy for greater 
Christchurch under section 11 : 

(c) reviewing the Recovery Strategy and approving any changes 
to it under section 14: 

(d) directing the development of, and matters to be covered by, 
Recovery Plans for all or part of greater Christchurch under 
section 16: 

(e) approving Recovery Plans and the review and changes to 
them under sections 21 and 22: 

(f) suspending, amending, or revoking the whole or parts of 
RMA documents, resource consents, and other instruments 
applying in greater Christchurch in accordance with section 
27: 

(g) giving directions to councils or council organisations under 
section 48: 

42 This section is quoted at [59] above. 



(h) directing a council to carry out certain functions of the 
council within a specified timeframe under section 49: 

(i) issuing a call-in notice under section 50 and assuming 
certain responsibilities, duties, or powers of the council if a 
timeframe under that section is not complied with: 

(j) compulsorily acquiring land in accordance with subpart 4: 

(k) determining compensation in accordance with subpart 5: 

(I) appointing a Canterbury Earthquake Recovery Review Panel 
under, and for the purposes outlined in, subpart 7 regarding 
development of delegated legislation: 

(m) reporting to the House of Representatives on the operation of 
the Act in accordance with sections 88 and 92: 

(n) any other functions provided in this Act. 

These functions appear to reflect a broad hierarchy both in terms of time and subject 

matter which is consistent with the hierarchy in Subpart 3 of the Act. Within that 

hierarchy the powers under s 27(1) are more limited in scope than those relating to a 

Recovery Strategy or a Recovery Plan. That is why s 27(1) is not accompanied by 

similar safeguards. 

[123] The first respondent relies on the Pub Charity case in which the Court of 

Appeal said:43 

[101] ... Nor do we believe that there is any general principle that a 
regulation-making power must be used in preference to an alternative 
statutory power where an Act provides for alternative methods of achieving 
the same objective. The fact that there are certain constitutional safeguards 
which follow from the making of Regulations but not from the use of the 
s 8(3) process does not alter that view. 

However, in that case the Court was commenting about alternative methods of 

achieving the same objective. As already indicated, I do not accept that s 27(1) 

provides an alternative method of taking steps that were intended by Parliament to be 

taken under ss 11 - 26. 

[124] Contrary to the submissions on behalf of the first respondent, I find the Court 

of Appeal's decision in Poananga very relevant. Ms Poananga received a letter from 

43 Pub Charity v Attorney-General, above n 37. 



the State Services Commission advising her that the Secretary ofF oreign Affairs had 

informed the Commission that her personal views had been in sharp conflict with the 

policy of the Ministry and the situation had now been reached where her continued 

employment with the Ministry untenable. The letter gave Ms Poananga notice that 

she had been transferred under s 37 of the State Services Act 1962 from the Ministry 

to another Department at the same grading and salary. Section 37 gave the 

Commission the administrative power to transfer employees from one Department to 

another. 

[125] When Ms Poananga's application for judicial review failed in the High Court 

she successfully appealed to the Court of Appeal. That Court held that the 

Commission could not transfer her administratively under s 37 contrary to her will 

when the real reason for the action was that she had been guilty of conduct 

constituting in substance a disciplinary offence. In that situation Ms Poananga was 

entitled to the benefit of the disciplinary procedures provided by ss 57 and 58 of the 

State Services Act to reply to the charges and be heard, and to exercise the right of 

appeal given by s 64 of that Act. It was only after those processes had been 

completed that she could be transferred against her will. 

[126] On my analysis there are significant parallels between Poananga and the 

instant case: 

(a) taken at face value the wording of the section that was used (s 37 of 

the State Services Act/s 27 of the CER Act) appeared to be wide 

enough to authorise the decisions under challenge; 

(b) however, once the real reason for the decisions was taken into account 

(misconduct of Ms Poananga/resolving longstanding disputes by 

setting long term planning strategies and terminating the appeals to 

the Environment Court) it became clear that Parliament intended the 

alternative process prescribed by the statute to be followed; 

(c) failure to follow the alternative process deprived the applicants of 

rights conferred by the statute. 



In Poananga the Court of Appeal effectively found that there was a reviewable error 

because statutory scheme had been circumvented (although it declined to grant 

relief). Leaving aside the issue of relief, I do not believe that there is any basis on 

which that decision can be distinguished and I am bound by it. 

Conclusion 

[127] The second ground of review also succeeds. 

Third ground of review - exercise of power not "necessary" 

[128] This ground revolves around s 1 0(2) which provides: 

(2) The Minister and the chief executive may each exercise or claim a 
power, right, or privilege under this Act where he or she reasonably 
considers it necessary. 

Applicants' argument 

[129] The decision paper which persuaded the Minister to exercise his s 27 power 

failed to direct his attention to the question whether it was necessary to exercise the 

power. This is a prerequisite under s 10(2) which contains two requirements: first, 

the Minister must, as a subjective requirement, consider it necessary to exercise the 

power in question; secondly, the Minister's view that it is so necessary must, as an 

objective requirement, be a reasonable one. 

[130] In this case the Minister has not formed any opinion as to the need to exercise 

the power and has failed both the subjective and objective requirements of the 

legislation. He cannot repair the situation by stating in his affidavit that he 

considered his exercise of the powers conferred by the Act was necessary. 

[ 131] Under s 1 0(2) the exercise of the power must be essential to achieve the 

statutory purpose, which inevitably involves options. If the purposes of the Act can 

be achieved without the exercise of the power proposed, then it is not necessary for 

the power to be exercised. In this case a more discrete exercise of the s 27 power 



could have adequately responded to the need for further residential land to 

accommodate those displaced by the earthquakes. 

[132] The need for certainty and predictability is no answer because it is not a 

stated purpose in s 3. Moreover, it is only achieved by overriding the community 

participation purpose, and then as a by-product. 

First respondents' argument 

[133] As the Minister deposed in his affidavit, he considered that the exercise of his 

powers under s 27 was necessary in each case. There were reasonable grounds for 

his view: 

(a) need for people living in the residential red zone to be able to sell to 

the Crown and move on; 

(b) need to make more land available for residential development which 

was pressing because of residential red zone decisions; 

(c) importance of the airport operating without constraints such as 

curfews, so the need for the 50 dBA Ldn noise contour; 

(d) absence of countervailing pressure on space for development and 

housing; 

(e) need for people to know what activities and what development was 

allowed to take place near the airport; 

(f) uncertainty that the present position of PC1 was causing developers 

and the local councils; 

(g) delay caused by the Environment Court hearings and diversion of 

council officers from recovery planning; 



(h) prospect of significant numbers of people not being able to find 

appropriate accommodation, and the risk of rampant land inflation; 

(i) other powers available under the CER Act, the Recovery Strategy and 

Recovery Plans, would not be available as quickly as a decision under 

s 27. 

[134] The timing of chapter 22 was driven by the need to find land in Kaiapoi to 

accommodate people living in the residential red zone. Chapter 12A reflected a need 

for developers and councils to have certainty. And PC 1 needed to be revoked 

because it was causing confusion and would have impeded development for 

earthquake recovery purposes. 

Discussion 

[135] Like subs (1 ), subs (2) of s 10 is intended to constrain those exercising 

powers under the CER Act. I accept that it involves both the subjective and 

objective elements described by counsel for the applicants. However, contrary to 

their submission, I am prepared to accept that the Minister was subjectively satisfied 

that it was reasonably necessary to insert chapters 12A and 22 into the RPS and to 

revoke PC 1. The only issue is whether in terms of s 1 0(2) those decisions were also 

reasonably necessary in an objective sense. 

[136] Of course the Minister had to make his decisions in light of the circumstances 

prevailing at the time. When reviewing his decision the Court should proceed on a 

similar basis. Having said that, I acknowledge that the Court probably has the 

advantage of significantly more information than was available to the Minister. 

However, that is not unusual in a judicial review situation. 

[137] There are two underlying questions: first, whether in all the circumstances it 

was reasonably necessary in terms of s 1 0(2) for the Minister to go beyond the 

amendments to the district plans; secondly, if so, whether it was reasonably 

necessary, again in terms of s 1 0(2), to amend the RPS in the detail, and with the 

consequences, that occurred in this case. 



[138] A good deal of information is before the Court about the amendments that 

were made to the Christchurch City and Waimakariri District plans by the Minister. 

As already noted, the primary effect of these amendments was to rezone land at 

specific locations to provide for residential (and some business) development for 

earthquake recovery purposes. The applicants do not take issue with any of these 

amendments, and I accept that they were properly made under s 27. 

[139] The amendments to the Christchurch City plan created Living G zones. This 

gave rise to what were effectively comprehensive and stand alone packages of 

objectives, policies and rules providing for a range of housing at Halswell and 

Prestons Road. Subject to the usual controls, residential activities were permitted. 

[140] The Waimakariri District plan was also amended by way of a comprehensive 

set of objectives, policies and rules providing for residential development. Again, 

subject to the usual controls, residential development was a permitted activity. The 

primary difference between the amendments to this plan and those relating to the 

Christchurch City plan was that the new zoning in Kaiapoi was within the 50 dBA 

Ldn contour. 

[141] This intrusion into the n01se contour at Kaiapoi was accompanied by a 

detailed explanation of the relevant policy in the District plan. 

For these defined areas of Kaiapoi, under the 50 dBA Ldn aircraft noise 
contour consideration is made for the provision of residential development, 
having regard for the form and function of Kaiapoi and to offset the 
displacement of households within the Kaiapoi Residential Red Zone which 
were already within the 50 dBA Ldn contour and which were displaced as a 
consequence of the 2010/2011 Canterbury earthquakes. It also provides, as 
part of greenfields residential development, for Kaiapoi's long term 
projected growth. Such development provides for the contiguous and 
consolidated urban development of Kaiapoi. In recognition of the potential 
adverse effects of aircraft noise over Kaiapoi in the future, information 
relating to the 50 dBA Ldn aircraft noise contour and the potential for 
increased aircraft noise will be placed on all Land Information Memoranda 
for properties within the 50 dBA Ldn aircraft noise contour for Christchurch 
International Airport. 

There were also associated amendments to the district plan relating to the airport 

noise contour. 



[142] One of the explanations for inserting chapter 22 into the RPS is that unless 

the location and effect of the 50 dB A Ldn contour was made clear, developers would 

attempt to pursue developments at other locations within the contour on the coat tails 

of the Kaiapoi incursion. In other words, the territorial authorities would be flooded 

with requests for private plan changes. However, any possibility of that happening 

needs to be weighed against the detailed provisions in the Waimakariri district plan 

which make it clear that the circumstances giving rise to the incursion in Kaiapoi 

were unique. 

[143] Assuming, however, that some added protection was needed in the RPS, a 

discrete amendment to that instrument could have achieved the desired result. For 

example, it could have been amended to make it clear that the intrusion into the 

corridor at Kaiapoi was an earthquake recovery measure reflecting the unique 

situation at Kaiapoi and that it should not be interpreted as a precedent, or something 

to that effect. Such an approach would have left the Environment Court to finally 

resolve the wider noise contour issue in due course. In my view chapter 22 went 

beyond what was reasonably necessary in terms of s 1 0(2). 

[144] Similar considerations apply to chapter 12A. If it was necessary for 

earthquake recovery purposes to rezone the lands involved in the settlements that 

had not been accepted by the Environment Court, the Minister could have amended 

the relevant district plan/s to achieve the required zoning. But he went much further 

by introducing comprehensive provisions for the location, timing and method of 

expanding greater Christchurch over the next 30 years. It is said that this step was 

necessary to avoid earthquake recovery being hindered by the uncertainty arising 

from PCl. This is based on the RMA requirement for local authorities/consent 

authorities to "have regard to" a proposed regional policy statement when 

considering applications for plan changes (s 74 (2)) or resource consents (s 104(1)). 

[145] That argument is not convincing. By themselves the Minister's amendments 

to the district plans were comprehensive and capable of standing on their own feet. 

To the extent that further rezoning was required for earthquake recovery purposes, 

that objective could also be achieved under s 27. If that was not enough to achieve 

the desired certainty and predictability, the RPS could have been amended along the 



lines that nothing in the RPS was to be applied or interpreted in a manner that 

impeded the urban development of lands designated for earthquake recovery. And if 

there were any residual issues in relation to particular developments, the Minister 

could resort to s 48. 

[146] It follows that chapter 12A also went too far. In terms of s 10(2) it was not 

reasonably necessary for earthquake recovery purposes. 

[147] Finally, there is the revocation of PCl. There appear to have been two 

interlinked objectives driving the revocation. The first was to remove the concern of 

the UDS partners that PC1 was giving rise to uncertainty and that this situation 

would remain until the appeals to the Environment Court were resolved. The second 

was to overcome the impact on Council officers of the Environment Court's refusal 

to adjourn the appeals. 

[148] As to the need to remove uncertainty, the short answer is that this could have 

been achieved by the discrete amendments to the RPS mentioned at [143] and [145] 

above. Turning to the refusal of the Environment Court to grant an adjournment, it is 

important to keep in mind that a judicial review application was already before this 

Court. If that application succeeded the staffing problem facing the Councils would 

probably have been resolved. If not, any further breathing space required for 

earthquake recovery purposes could have been achieved by a further suspension of 

PCl. No doubt it was for those reasons the briefing papers recommended that the 

Minister suspend PC1 "and see how the Court proceedings play out". 

[149] Instead of taking that path the Minister revoked PC1 and thereby permanently 

deprived the applicants of the ability to have their appeals determined by the 

Environment Court (as discussed under the next ground of review). I am satisfied 

that in all the circumstances this step was not reasonably necessary in terms of 

s 10(2). 

Conclusion 

[150] This ground of appeal has also been made out. 



Fourth ground of review - access to the Courts 

[151] It is alleged that the Minister's exercise of power was fundamentally flawed 

because it had the effect of denying the applicants access to the Courts. 

Applicants' argument 

[152] The Minister's decision determined the appeals lodged in the Environment 

Court by the UDS partners in their favour and extinguished the applicants' appeals 

before that Court, as well as the possibility of any further appeals. This amounts to 

political interference in the administration of justice. Section 27 does not expressly 

confer such powers and those powers cannot arise by implication. 

[153] The right of access to the Courts is deeply embedded in the common law and 

can be traced back to Magna Carta. It can be regarded as a constitutional right. The 

Courts have repeatedly affirmed that access to the Courts is an inviolable right which 

cannot be abrogated by implication: R & W Paul Ltd v The Wheat Commission44 and 

Chester v Bateson45 (which, like the present case, involved emergency legislation). 

Those cases have been followed in New Zealand. 

[154] Modern expression of the underlying principle is found in Lord Hoffman's 

"principle of legality" that while Parliament can legislate contrary to human rights, if 

it does so it must squarely confront what it is doing and accept the political cost: R v 

Secretary of State for the Home Department: Ex parte Simms.46 That principle has 

been applied in numerous decisions of the New Zealand Courts. 

[155] This case is indistinguishable from R v Lord Chancellor: Ex parte Witham. 47 

While there were other options available to the Minister he chose the option that 

extinguished the applicants' appeals to the Environment Court. This was despite the 

warning in briefing papers about the possibility of judicial review. The affidavit of 

the Minister fails to address and explain his stance. 

44 R & W Paul Ltdv The Wheat Commission [1937] AC 139 (HL). 
45 Chester v Bateson [1920] 1 KB 829. 
46 R v Secretary of State for the Home Department: Ex parte Simms [2000] 2 AC 115 (HL) at 131. 
47 R v Lord Chancellor: Ex parte Witham [1998] QB 575. 



[156] Had Parliament wished the Minister to exercise the extraordinary power of 

ousting the jurisdiction of the Courts under the CER Act it would have expressly said 

so. This happened when Parliament enacted the Environment Canterbury 

(Temporary Commissioners and Improved Water Management) Act 2010. In that 

case Parliament expressly removed the jurisdiction of the Environment Court in 

relation to the Hurunui Report. 

First respondents argument 

[157] The applicants' submissions overlook the statutory context of both the CER 

Act and the RMA. In any event, access to the Courts remains available to the 

applicants, as is evidenced by this application for judicial review. 

[158] As to the statutory context, the hearing of appeals against a Regional 

Council's decision on an RPS is only one step in the development of the final 

document. Parliament cannot have intended that the power to amend or revoke an 

RMA document under s 27 would be available before appeals were filed and after a 

proposed change became operative, but not during the intervening period. It would 

make more sense to exclude amendment or revocation of an operative RPS which 

had been confirmed by the Environment Court. 

[159] Withdrawal ofPC1 by the Regional Council would have produced the same 

result. It would be illogical if Parliament was not able to confer the same power on 

the Minister. 

[160] The Environment Court was not adjudicating on private rights. It is 

necessary to distinguish between decisions that affect rights (or in this case, 

expectations, if that) and those that impede access to the Courts. In this case the 

applicants remain able to have recourse to the Environment Court, but the thing that 

their appeals challenged (PC1) no longer exists. In this respect the situation is 

analogous to Cooper v Attorney-General. 48 Access to the Courts is also available in 

the form of judicial review. Thus the Minister's decision did not prevent any right of 

access to the Courts. 

48 Cooper v Attorney-General [1996] 3 NZLR 480 (HC). 



[161] For the second respondents Mr Ormsby advanced supplementary submissions 

concerning the cases relied on by the applicant. He submitted that they could be 

distinguished on the basis that they involved subordinate legislation. 

Discussion 

[162] For present purposes it does not matter whether the right of access to the 

Courts is best described as a common law right or a constitutional right. Either way, 

it is deeply embedded in the law of this country. I do not understand the first 

respondent to argue otherwise. 

[163] Standing alongside that principle is the "principle of legality" which 

Lord Hoffman described in Ex parte Simms:49 

Parliamentary sovereignty means that Parliament can, if it chooses, legislate 
contrary to fundamental principles of human rights ... The constraints upon its 
exercise by Parliament are ultimately political, not legal. But the principle 
of legality means that Parliament must squarely confront what it is doing and 
accept the political cost. Fundamental rights cannot be overridden by 
general or ambiguous words. This is because there is too great a risk that the 
full implications of their unqualified meaning may have passed unnoticed in 
the democratic process. In the absence of express language or necessary 
implication to the contrary, the courts therefore presume that even the most 
general words were intended to be subject to the basic rights of the 
individual. 

Numerous cases were cited by Dr Joseph to demonstrate that this principle has been 

adopted inN ew Zealand, and I accept that they demonstrate that point. 50 

[164] Two questions now need to be answered: whether the applicants have been 

deprived of access to the Courts by the revocation of PC 1; and, if so, whether the 

CERAct authorised the Minister to take that step. 

[165] As to the first question, I am satisfied that the revocation of PC 1 deprived the 

applicants of access to the Environment Court (and also the possibility of pursuing 

49 Secretary of State for the Home Department: Ex parte Simms, above n 46, at 131. 
50 The cases cited by Dr Joseph included: Cropp v Judicial Committee [2008] 3 NZLR 774 (SC) at 
[27]; R v Gwaze [2010] 1 NZLR 646 (CA) at [145]; R v Para [2001] 2 NZLR 37 (CA) at [53]; Chief 
Executive of Department of Labour v Yadegmy [2009] 2 NZLR (CA) 495 at [35]; Air New Zealand 
Limited v Wellington International Airport Limited [2009] NZCA 259 at [152]; Minister of 
Conservation v Maori Land Court [2009] 3 NZLR 465 (CA) at [116]. 



any appeals against that Court's decision). This conclusion reflects a number of 

matters. 

[166] First, in its supervisory role the High Court must diligently protect 

fundamental rights including the right of access to the Courts, especially where, as 

here, that right has been specifically conferred by Parliament (under the RMA). 

When considering whether the applicants have been deprived of that right the Court 

needs to look at the substance of what has happened. In this case the only tenable 

conclusion is that the revocation of PC 1 had the direct consequence of removing the 

applicants' access to the Environment Court, which is hardly surprising given that 

that seems to have been the underlying purpose of the revocation. 

[167] Secondly, I do not accept that conclusion is called into question by Cooper in 

which Baragwanath J stated:51 

... the true purpose and effect of [Parliament's] amending legislation was not 
to deprive parties of access to the Court to secure enforcement of legal rights 
but rather to remove the rights themselves. 

In that case Baragwanath J was addressing a situation where an amendment to the 

fisheries quota management legislation had the effect of reversing a Court of Appeal 

decision (and some other decisions) that had previously allowed fishermen in the 

same situation as the applicants in Cooper to apply for quota. Having interpreted the 

amending Act, the Judge held that it had been effective in achieving its purpose, 

namely, to keep out further entrants into the scheme who were not permit holders. In 

other words, the situation before Baragwanath J was quite different to that now 

before the Court. 

[168] Thirdly, any distinction between depriving parties of access to the Courts and 

removing underlying rights is entirely academic in this case. This is because it is 

impossible to split the revocation of PC 1 from its consequence, namely, depriving 

the applicants of access to the Environment Court so that they could complete the 

litigation that was already in progress. 

51 Cooper v Attorney-General, above n 48, at 483. 



[169] Fourthly, I am satisfied that the revocation deprived the applicants of a 

private right. In a very real sense RMA processes are capable of, and do, determine 

the private rights of individuals arising from their occupation, ownership, or other 

interest in land, water or air. In this case it is beyond argument that the applicants' 

private use of land was in issue. Revocation of PC 1 terminated their ability to have 

that issue determined by the Environment Court and, if necessary, to pursue further 

appeals. 

[170] Finally, it is unrealistic to suggest that the applicant's right of access to the 

Courts has survived by virtue of the judicial review now being pursued. Whereas the 

appeals to the Environment Court were directed at resolving substantive issues, this 

application for judicial review is confined to the processes that were followed (there 

is no suggestion of Wednesbury unreasonableness). 

[171] Having reached the conclusion that the applicants were deprived of their right 

of access to the Courts, I now turn to the second question: whether this was 

authorised by s 27 or, indeed, by any other provision in the CERAct. 

[172] Clearly s 27 does not expressly authorise the Minister to suspend, amend or 

revoke RMA documents for the purpose of removing the jurisdiction of the 

Environment Court. The general words in the section fall well short of that. So it is 

necessary to look at the other provisions of the Act to see whether they provide any 

compelling indications that Parliament intended to confer this power on the Minister. 

Having undertaken that exercise I am satisfied that Parliament did not intend to 

confer such a power. Indeed, the indications are to the contrary. 

[173] Section 68, which addresses appeal rights, includes the following 

subsections: 

(4) Despite anything to the contrary in the Resource Management Act 
1991, while this Act is in force there is no right of appeal under the 
Resource Management Act 1991 against a decision of a type 
described in section 69(1)(c) or (d), except as provided in sections 
69 and 70.52 

52 Section 69(1)(c) concerns activities that are specified in a Recovery Plan as being subject to s 69 
and s 69(1)(d) refers to decisions that have been called in by the Minister. 



(5) To avoid doubt, subsection (4) does not apply to or affect appeals or 
objections commenced under that Act before the commencement of 
this Act. 

It is clear from subsection (5) that Parliament specifically turned its attention to the 

existing appeals to the Environment Court and decided not to intervene or give the 

Minister the necessary power. 

[174] A further indication of Parliament's intention arises from the Christchurch 

City Council's submission to the Local Government and Environment Committee 

(which was included in the appendices to the Committee's report to the House): 

A second issue relates to the role of the Environment Court to 
consider and determine RMA appeals etc which are currently before 
it, but which might be affected by a Ministerial direction under the 
Act. For example, the Minister could exercise powers which affect 
an RMA document which is currently subject to appeals. If that is 
the case, while it is probably implicit that the Environment Court has 
no further jurisdiction to consider and determine the relevant appeal, 
it would probably be sensible to remove the Court's jurisdiction to 
consider such appeals ... 

Even though the very issue that has arisen in this proceeding was brought to the 

attention of the House, it elected not to remove the Environment Court's jurisdiction, 

or to authorise the Minister to do so. 

[175] It is also significant that the previous year Parliament expressly removed the 

jurisdiction of the Environment Court when enacting the Environment Canterbury 

(Temporary Commissioners and Improved Water Management) Act. Had the 

legislature intended the Minister to have the power to take similar action under the 

CER Act it might be expected that it would have done so in an equally forthright and 

clear fashion. 

[176] I do not accept Mr McCarthy's proposition that this interpretation means that 

the Minister's power to amend or revoke an RMA document under s 27 would not be 

available while there are live appeals to the Environment Court that might be 

affected by the amendment. Carried to its logical extreme that would mean the 

Minister could not rezone any land in greater Christchurch because it is all subject to 

the PCl appeals. Obviously that could not have been intended. 



[177] The explanation is that there are important differences between the revocation 

ofPCl and Mr McCarthy's proposition. Whereas the purpose of revoking PCl was 

to bring all the Environment Court appeals concerning PC 1 to an end, any impact on 

those proceedings arising from the discrete use by the Minister of his powers under s 

27 (for example, by rezoning) would be restricted to the particular land involved. 

Moreover, the effect on any appeals before the Environment Court would be an 

incidental consequence which would have been within the contemplation of 

Parliament. 

[178] Another suggested anomaly is that the same outcome could have been 

achieved by the Regional Council withdrawing PC1 and thereby putting an end to 

the litigation. Again there is an important difference. Withdrawal of a proposed 

policy statement is explicitly authorised by Parliament under clause 8D of 

Schedule 1 of the RMA. When enacting that provision Parliament can be taken to 

have been aware of the consequences. On the other hand, there is no indication in 

the CER Act that Parliament intended to confer a similar power on the Minister. 

[179] I agree with the applicants that there are strong parallels between this case 

and Ex parte Witham. In that case the Lord Chancellor increased court fees in 

purported exercise of his statutory powers. Although that step was within the scope 

of the statutory powers it was held to have the effect of barring many persons from 

seeking justice before the Courts. Laws J concluded: 53 

Access to the courts is a constitutional right; it can only be denied by the 
government if it persuades Parliament to pass legislation which specifically 
- in effect by express provision - permits the executive to turn people away 
from the court door. That has not been done in this case. 

The other member of the Court, Rose LJ, agreed. He considered that there was 

nothing in the section or elsewhere to suggest that Parliament contemplated, still less 

conferred, a power for the Lord Chancellor to prescribe fees that totally precluded 

the poor from having access to the courts. Rose LJ considered that clear legislation 

would have been necessary to confer such a power. 54 

53 R v Lord Chancellor: Ex parte Witham, above n 47 at 586. 
54 Ibid. 



[180] Like the legislation in Ex parte Witham, when s 27 is taken at face value it 

appears to confer the power to revoke PC 1. But once the consequences of exercising 

the power are taken into account it becomes apparent that the Minister has taken 

away the applicants' access to the Courts without the necessary authority of 

Parliament. It might also be added that whereas in Witham exclusion of access to the 

Courts appears to have been an unintended outcome, that was the intended outcome 

in this case. 

[181] Finally, I do not accept Mr Ormsby's submission that the cases relied on by 

the applicants are distinguishable because they involve subordinate legislation. In 

my view they provide strong support for this ground of review. 

Conclusion 

[182] The applicants have also established this ground of review. To the extent that 

the applicants have been deprived of their right of access to the Courts, this is a 

serious error. 

Fifth ground of review- failure to take into account relevant considerations 

[183] Given that the applicants have succeeded on all the other grounds of review 

and that this ground traverses many of the matters that have already been traversed, I 

do not intend to address it. 

Relief 

[184] The applicants seek the following relief: 

(a) orders setting aside the Minister's decision to implement 
Chapters 12A and 22 by s 27; and 

(b) directions to the Minister under s 4 of the Judicature Amendment Act 
1972 in light of the Court's findings, including in respect of the 
disputed land and its availability for development. 

This relief does not expressly include setting aside the Minister's decision revoking 

PCl. While that is probably implicit, I will take the precaution of amending the 



statement of claim to make it explicit. 

[185] Relief is strongly opposed by all the respondents, Christchurch International 

Airport Limited, Prestons Road Limited, and Highfield Park Limited. 

[186] In support of their application for relief the applicants rely on Air Nelson 

Limited v The Minister ofTransport55 which indicates that if a claimant demonstrates 

that a public decision-maker has erred in the exercise of power, there must be 

extremely strong reasons for declining relief. On the other hand, those opposing 

relief rely on Rees v Firth56 to support the proposition that there should be a more 

"nuanced" approach reflecting the gravity of the error in the context of the 

circumstances ofthe case. 

[187] Regardless of the approach that is adopted I am satisfied that this is an 

appropriate case for relief to be granted. In reaching that conclusion I have taken 

into account the following matters. 

Delay 

[188] The relevant decisions of the Minister were notified in October 2011. This 

proceeding was issued on 9 March 2012. Delay is not pleaded by the first 

respondent. However, it is relied on by the second respondents and the interveners. 

[189] Shortly after the Minister's decisions were released three of the applicants 

requested the Minister to reconsider their individual situations. The Minister 

declined those requests on 21 February 2012. In the meantime the first applicant had 

taken advice from Dr Joseph and his opinion was provided to the Minister on 

3 November 2011. That opinion was to the effect that the Minister's decisions 

concerning the RPS were unlawful. A reply from the Minister's office indicating 

that he was not prepared to review or alter the RPS to give effect to the first 

applicant's wishes was not communicated to the first applicant until 21 Febmary 

2012. 

55 Air Nelson Limited v The Minister of Transport [2008] NZAR 139 (CA) at [60] and [61]. 
56 Rees v Firth [2012] 1 NZLR 408 (CA) at [48]. 



[190] This proceeding was issued two weeks later and it was heard at the beginning 

of July 2012. Given the events recorded above and the complexity of the matter 

there was no delay in issuing the proceeding or having it heard that should count 

against relief. 

Prejudice - second respondents 

[191] Their position is that since the Minister made his decisions they have acted in 

reliance on chapters 12A and 22 being operative and would be severely prejudiced if 

the Minister's decisions are overturned. The decisions they have taken relate to such 

matters as: rezoning; subdivision consents; plan changes; requests for private plan 

changes; reviews; structural plans; consultation with the community; and 

commitment to expenditure. 

[192] The second respondents claim that if the Minister's decisions are set aside 

those decisions will be undermined. They claim that "administrative chaos" would 

ensue if PC 1 reverted to its original proposed state and the Environment Court 

proceedings were reinstated. They also contend that if this happened their attention 

would be diverted away from their recovery roles under the CER Act and the 

"recovery process is likely to be stalled". 

[193] While I accept that there will be consequences for the second respondents, 

which is unfortunate, those consequences need to be kept in perspective. It is 

difficult to understand how there can be significant prejudice where rezoning has 

been completed or consents have been granted (which seems to account for a 

significant number of the plan changes/consents referred to). And where plan 

changes/consents are in progress the Minister could, if it was reasonably necessary 

for earthquake recovery purposes, ameliorate any prejudice by taking the steps 

suggested in [143] and [145] above and/or by using his powers under s 48. 

[194] Ultimately it is necessary to balance the competing interests of the applicants 

and the second respondents. In my view that exercise supports relief. First, unless 

relief is granted the applicants will be permanently deprived of the ability to 

complete their appeals in accordance with their statutory rights under the RMA. 



Secondly, that outcome would effectively condone the reviewable errors that have 

been found to exist. Thirdly, the second respondents were closely involved in those 

reviewable errors. Finally, overall fairness favours relief. 

[195] There was a suggestion that the second respondents' preferences should 

prevail because they have to administer the instruments under consideration. While I 

can understand that point of view, in the situation under consideration the RMA 

provides for the Environment Court to be the final arbiter as to PC 1. I also note that 

to the extent the local authorities were seeking a breathing space for their officers to 

focus on earthquake recovery matters, that objective has probably now been largely, 

if not completely, achieved by the passage of time. 

Prejudice - airport company 

[196] Christchurch International Airport Limited is strongly opposed to the 

reinstatement of the appeals before the Environment Court after a nine month hiatus. 

Apart from the cost and time involved in that step, the company is concerned about 

the uncertainty that would arise if chapter 22 is set aside and PC1 is reinstated. 

[197] A particular concern highlighted by Ms Appleyard is that unless chapter 22 is 

retained there will be widespread attempts to undertake development within the 

50 dBA Ldn contour. She submitted: 

30 ... CIAL has invested huge amounts oftime and resources over many 
decades to ensure residents are kept out of areas exposed to aircraft 
noise, namely the 50 dBA Ldn contour. There should be no 
suggestion given through these proceedings that any land within the 
contour is suitable for residential use. 

[198] As will already be apparent from this judgment, it is concerned with process 

rather than merits. The judgment should not be taken as indicating that any land 

within the contour is either suitable or unsuitable for residential use. Those are 

matters for the Environment Court, not this Court. 



Prejudice- Prestons Road Limited 

[199] For several years this company has been pursuing a change to the City plan to 

rezone approximately 200 ha from rural to residential. As I understand it, the land is 

outside the urban limit identified in PCl. Although it was an appellant in the 

Environment Court proceedings, the company withdrew part of its appeal on the 

strength of an agreement reached with the UDS partners which it understood would 

clear the way for its land to be used for residential development. 

[200] In reliance on the Minister's decision the company has committed major 

expenditure towards completing a residential subdivision. On site work has 

commenced. Whereas chapter 12A provided it with a "clear path" in completing that 

development, it is concerned that if the appeal succeeds and PCl is reinstated the 

development might encounter "obstacles". 

[20 1] These concerns cannot justify refusal of relief in this case. If there are any 

obstacles, and assuming (as seems to be the case) that residential development of this 

land is required for earthquake recovery purposes, the Minister could exercise his 

powers under s 27 or s 48. 

Prejudice- Highfield Park Limited 

[202] This company 1s part way through a private plan change to rezone 

approximately 260 ha of rural land in Christchurch for residential use. It has 

invested significant time and resources in having its land included within the urban 

limits. Although it acknowledges that the outcome of the plan change process is not 

guaranteed, it derived a high degree of confidence that it would be successful when 

the land was included within the urban limits. 

[203] While reverting back to PCl might not necessarily assist this company's 

application for a private plan change, any such prejudice cannot outweigh the 

prejudice to the applicants. In the end any issues involving this land will be for the 

Environment Court, unless, of course, the Minister is able to, and does, exercise his 

powers under s 27 or s 48. 



Other grounds for opposing relief 

[204] It was argued that when exercising its discretion to grant relief the Court 

should be careful not to undermine the legislative intent of the CER Act. The 

argument was that setting aside the first respondent's decisions would be contrary to 

the purposes of the Act because the decisions to implement chapters 12A and 22 into 

the RPS were necessary for the focused, timely and expedited recovery of greater 

Christchurch. Thus returning to the uncertainty surrounding PCl would be a major 

step backwards. 

[205] I reject that proposition. This application for judicial review has succeeded 

because chapters 12A and 22 did not achieve the legislative intent. It follows that 

granting relief for the purpose of remedying the error could not undermine the intent 

of the statute. To the contrary, it is supported. 

[206] Another argument that was advanced is that there are alternative remedies 

and that no useful purpose would be achieved by granting relief. This argument 

focused on the subsequent approaches to the Minister. In effect the argument seems 

to be that any invalidity has been cured by the Minister reconsidering his decisions 

and/or referring the matter back to him would be futile. 

[207] To the extent that this argument is opposing the setting aside of the Minister's 

decisions inserting chapters 12A and 22 into the RPS and revoking PCl, I reject the 

argument. The only way that the reviewable errors can be effectively addressed is by 

setting those decisions aside. On the other hand, for the reasons I give below I agree 

that this Court should not issue the directions sought in the second part of the prayer 

for relief. 

Scope of relief 

[208] I am satisfied that chapters 12A and 22, together with the revocation of PCl, 

should be set aside. However, I am not persuaded that it would be appropriate for 

the Court to provide the Minister with directions in respect of the lands belonging to 

the applicants or its availability for development. That reflects that this proceeding 



is about the process rather than the merits. It will be for the Minister to decide 

whether he wishes to take any further steps in relation to the applicants' lands in light 

of this judgment. 

Result 

[209] The application for judicial review is granted. The Minister's decisions 

inserting chapters 12A and 22 into the RPS and revoking PC 1 are set aside. It is 

important, however, that these orders are kept in perspective. There has been no 

challenge to the amendments to the district plans that were notified on 1 November 

2011 and the rezoning implemented by those amendments (or any later amendments 

to the district plans that might have been made by the Minister) are not affected by 

this decision. It is confined to the RPS. 

[21 0] Leave is reserved to any party to apply further should the need arise. 

Costs 

[211] My preliminary view is that the applicants should receive costs against the 

first respondent on the 3C scale with allowance for one extra counsel. In the case of 

the second respondents and interveners my preliminary view is that costs should lie 

where they fall. If any party or intervener wishes to make submissions they should 

do so within one month. Memoranda should not exceed three pages. 
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[1] This is an appeal from the decision of the Environment Court given on the

17 th August, 2000. The Environment Court refused the appellant's

application to grant a resource consent allowing him to subdivide a 4.6

hectare property he owns at Stanlevs Road, near Christchurch International

Airport.

[2] The appellant sought consent from the Christchurch City Council to allow

subdivision of the site to create an additional allotment, with a further

application to allow a dwelling to be erected on the new lot.

I)]
	

Under the Transitional Plan, the property was situated in the Rural H

(Horticultural) zone, and under the Proposed Plan. as Rural 5 (Airport

Influences Zone). 	 Under both documents consent was required. and the

activity, both the subdivision and erection of a dwellin g, was non-complying.

[4] The appellant accepted that the land was situated within the 50 dBA Ldn

contour shown on planning maps contained in the proposed city plan. It is

subject to a similar airport noise influence, identified by way of a noise

exposure line in the Transitional District Plan.

[5] The 50 dBA figure is arrived at by takin g both take off and landin gs over a

wei ghted period, but ignores engine testin g , glare etc. Although some of the

land in Rural 5 is outside the 50 dBA area, the airport company's view is that

the whole of the land is affected by the airport operation.

[6] Any subdivision under 4 hectares required consent.

[7]
	

The Environment Court, having considered the relevant objectives and

policies in the Proposed Plans and the Transitional Plan, and those contained



in the relevant chapter in the Re gional Policy Statement, concluded an

increase in density of population within the 50 dBA Ldn contour was

"positively discouraged". The appellant submitted that the Court found the

objectives and policies made subdivisions and dwellin gs below 4 hectares

close to a prohibited activity, although this appears to overstate the position.

[8] From the appellant's point of view, whether or not the location of the site

within the 50 dBA Ldn contour has any consequence in terms of objective

and policies in the Proposed Plan is the issue for the Court on the appeal.

[9] In its decision the Court concluded that grantin g this particular application on

its own would only have minor effects. The Court said:

"We have to consider not only the direct effects of permitting
subdivision of Mr Gar giulo's land and (separately) a dwelling on Lot
1 but also the cumulative effects since they are included in the
definition of 'effect'. For the CCC Mr D Douglas gave his opinion
that the cumulative effects on the airport would be more than minor.
Neither Mr Batty (for CIAL) nor Mr Home (for Mr Gargiulo) agreed
and we think they are right. It is hard to see that one extra allotment
and one extra dwellin g somehow create a cumulative effect by
themselves that will affect the International Airport in a more than
minor way. Of course that is always precisely the problem with
cumulative effects: any one incremental change is insignificant in
itself, but at some point in time or space the accumulation of
insi gnificant effects becomes significant."

[10] Further, at paragraph 64 the Court concluded:

"We have found that the adverse effects of the proposal — including
any cumulative effects — are probably minor and therefore the first
threshold test in Section 105(2A) is met. We do not have to
consider the second test once the first is passed. "



[11] Havin g done that the Court then went on to consider the Re gional Policy

Statement and the Proposed Plan. as it relates to the effects of the proposed

activities on the operation of the airport. In para graph 39 the Court held:

"However, these issues do not have to be resolved just on their own
facts on a case-by-case basis without further help: there is guidance
in the RPS and in the district plan(s). The CCC (and on appeal this
Court) does not have to guess whether the effects of subdivision and a
new house will be adverse, the RPS and the proposed district plan
both imply (as we shall see when we consider them shortly) that
subdivision within the 50 Ldn contour at a . density greater than one lot
per 4 hectares does have adverse effects. So the real issue in this
case is not whether there will be more than minor (cumulative) effects
on the environment but whether grantin g consent(s) will create a
precedent that undermines the inte grity of the proposed district plan.
We do not want to phrase that too dogmaticall y , because ultimately
those distinctions all revolve around the same set of issues: how to
control cumulative effects. Nice le galistic distinctions are not
particularly useful in this area.'

[12] In its consideration of the Transitional Plan the Court held that:

"Similar considerations apply in respect of the transitional plan
although the level of protection of the International Airport in the
objectives and policies is considerably lesser."

[13] In the context of the Transitional Plan the Court also found that the density

requirements differed, and that there was no minimum site size for sub-

division. At paragraph 11 the Court held:

`"Since 1958 the Airport has been given some protection by a line
drawn at what is now the 50 dBA Ldn noise contour. Inside that line
there have been controls over the construction of new residences.
However, the Transitional Plan contains no minimum lot size for
subdivision of rural allotments for farming purposes. Consequently
developers who put up a case that small allotments, including
allotments under 4 hectares were 'economic units' within the meaning
of the plan, obtain subdivisions down to smaller sizes and a
consequential ri ght to build a house of them. That is how much of
Stanleys Road was subdivided into allotments smaller than 4 hectares.
It was clear that CIAL does not want that pattern to continue."



[14] Ms Steven next referred to the objections and policies of the Transitional

Plan, where the Court held at para graph 43:

"The site is zoned rural H (Horticulture) in the Transitional Plan.
The purpose of the zone is to give maximum protection to the land for
the production of food. Subdivision and erection of a dwellinghouse
are therefore contrary to the objective unless the y can be seen as
serving that purpose. On the evidence of effects described earlier
that is not the case."

[15] Ms Steven then submitted that the findin gs-in paragraph 62(a) of the decision

could not apply to an assessment under the Transitional Plan. She then

submitted that rules out any question of there being a precedent effect that

would undermine the inte grity of the 'Transitional Plan in terms of paragraph

68(c). As a consequence, she submitted that the Court erred in its

interpretation of the objectives and policies in the Proposed Plan. and the

RPS and the conclusions in para graph 73 would have been materially

different but for this error. It was submitted, but for the error, the Court

would have exercised its discretion under s.105(1)(c) and s.104 quite

differently.

[16] It is apparent from readin g the Environment Court decision that the appellant

faced considerable evidentiary problems in the case. The appellant chose

only to call a planner and a horticulturist . Ranged a gainst them were

experts that gave evidence relating to the impact of the airport of

development within the zone; the psycholo gical impact of noise on residents;

the possibility that intensive sub-division would lead to lobby groups to limit

the airport, evidence of the economic impact of the airport on the Canterbury

economy; and other matters. That evidence was all accepted by the

Environment Court. Indeed, it appears from reading the decision that some

of the most tellin g evidence against the appellant's application to subdivide
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came from answers in cross examination to questions posed by counsel for

the appellant. It is unnecessary to repeat them here, but some of those

questions and answers were set out by the Learned Environment Court Judge

in his decision. A readin g of the decision makes it clear that the

Environment Court was clearly impressed with the quality of the evidence of

the experts called in opposition to the application, and accepted their

evidence almost unequivocally.

[17] It is clear, therefore, that the evidence accepted by the tribunal was

overwhelmin gly against the application.

[18] The initial submissions of both respondents seem to me to go right to the

heart of this matter.

[19] Both counsel pointed out that the most important part of the Act is Part II.

Indeed, it has been described as the lodestar guiding the interpretation of all

followin g sections and decision makin g. In Lee v Auckland City [1995]

NZRMA 241 at 248 Judge Kenderdine said:

"In effect s.5 of Part II of the Act is the only section in the present Act
which contains the philosophy of sustainable management as its
purpose, and the proscriptive criteria against which effects (as defined
in s3) and the plan provisions may be measured. Section 5 under the
1993 amendment to the Act may be considered the lodestar which
guides the provisions of s.104 and in this appeal we are guided by the
over-arching purpose of sustainable management as defined."

[20] That is an approach that has consistently been applied.

[21]	 Section 5 provides:

A



"5	 Purpose –

(1) The purpose of this Act is to promote the sustainable
management of natural and physical resources.

(2) In this Act, 'sustainable mana gement' means managin g the
use, development and protection of natural and physical
resources in a way, or at a rate, which enables people and
communities to provide for their social, economic. and
cultural wellbeing and for their health and safety while:

(a) Sustaining the potential of natural and physical
resources (excluding minerals) to meet the reasonably
foreseeable needs of future generations; and

(b) Safeguardin g the life-supporting capacity of air, water,
soil and ecosystems: and

(c) Avoiding, remedyin g, or mitigatin g any adverse
effects of activities on the environment."

[22 Part III of the Act then goes on to set out duties and restrictions on people

under the Act. and under s.9 restrictions on the use of land. The appellant's

proposal is non-complying requiring a resource consent.

[23] Resource consents fall within Part VI.. That deals with the method of

making applications for resource consent, and sets out the process by which

applications are notified and submissions can be lodged. It also sets out the

powers of the consent authority, and the Environment Court on appeal..

[24] For present purposes, two sections are significant. They are section 104 and

section 105.

"104 Matters To Be Considered

(1) Subject to Part 2, when considering an application for a
resource consent and any submissions received, the consent authority
shall have regard to

(a) Any actual and potential effects on the environment of allowing
the activity; and
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(c) Any relevant national policy statement. New Zealand coastal
policy statement, regional policy statement, and proposed regional
policy statement; and

(c1)	 Any relevant objectives, policies, rules, or other provisions of a
plan or proposed plan; and

(i)	 Any other matters the consent authority considers relevant and
reasonably necessary to determine the application

105 Decisions On Applications

[( 1)	 Subject to subsections (2) and (3). after considering an
application for

(c) A resource consent (other than for a controlled activity or a
discretionary activity or a restricted coastal activity), a consent
authority may grant or refuse the consent, and (if granted) may
impose conditions under section 108.]

[(2A) Notwithstanding any decision made under section 94(2)(a), a
consent authority must not grant a resource consent for a non-
complyin g activity unless it is satisfied that

(a) The adverse effects on the environment (other than any effect to
which section 104(6) applies) will be minor; or

(b)	 The application is for an activity which will not be contrary to
the objectives and policies of,—

(i) Where there is only a relevant plan, the relevant plan; or

(ii) Where there is only a relevant proposed plan, the
relevant proposed plan; or

(iii) Where there is a relevant plan and a relevant proposed
plan, either the relevant plan or the relevant proposed plan.] "

[25]	 Section 2(A) of s.105 applies a threshold test which must besatisfied before

the decision making body is free to exercise its discretionary powers.



[26] There was no disagreement that "subject to Part II" in s.104 means "Part II

matters are to be given primacy and the exercise of discretionary judgment

must be informed by the statutory purpose, and made in fulfilment of that

duty.", as Ms Appleyard submitted.

[27] That means in this case there is a requirement, amongst other things, to

provide for "economic wellbeing" and for people's "health and safety" in

telms of section 5(2).

[28] The simple submission of both counsel appearing for the respondents was

that once the expert evidence was accepted, the application could not

possibly succeed.

[29] That seems to me to be abundantly clear. The promotion of "sustainable

management" would not be possible in this case given the expert evidence.

[30] The Court must take into account the relevant Proposed Plan, and they have

done so here. They have also considered the Transitional Plan, but it seems

to me that the Proposed Plan must hold primacy over that in any event.

[31] It is quite clear that in considering the terms of s.5(2) that includes matters

such as the economic importance of the airport to the Christchurch district,

and health and safety issues arising from the operation of the airport. It also

involved the reverse sensitivity issues considered in the judgment.

[32] In face of the overwhelming evidence against the proposal, it is impossible to

say that the purposes of Part II have been satisfied. Once the Environment

Court accepted that evidence its decision was inevitable.
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[33] The Court also considered the effects on the environment under s.104(1)(a),

where the definition of environment includes people and communities.

[34] A g ain, that led to emphatic findings by the Environment Court. Firstly, at

paragraph 30, then paragraphs 31 and 36, and then, finally the crucial

paragraph 37. These read:

"30. We give considerable weight to Mr Day's summary of his views
when he wrote (C.W. Day brief of evidence-in-chief para 9):

`The District Plan Policies reco gnise the concept of reverse
sensitivity. The Plan Objectives also include: 'to control rural
dwelling densities in reco gnition of the particular resource
limitations, including any need to protect Inerational Airport
operations' (Objective 13.1.7). The 'Plan Rules establish the
level of control required (ie. Minimum 4 ha) to achieve these
policies and objectives for this site. In my opinion the
proposed increase in density and the land use application, do
not meet the Plans Policies and Objectives.

The proposed residential development does not represent
appropriate land use planning around this significant national
resource. When there is no general shortage of land for
residential development around Christchurch why chose (sic)
to locate new residential activity in areas affected by airport
noise

31. We draw two conclusions from this uncontroverted evidence:

(a) There is a ten percent chance that whoever lives on Lot
1 of Mr Gargiulo's subdivision will be hi ghly annoyed by
noise of aircraft movements (quite apart from other noise from
the airport); and

(b) Moving the house on Lot 1 to the back will not change
(a); nor will it mitigate the annoyance outside the house.

36. So we are satisfied Dr Staite was considering effects of noise
exposure at or below the level which will be applicable to Mr
Gargiulo's property (ie.53-55 dBA Ldn) over the next ten years. We
also accept Dr Staite's evidence that there can be adverse health
effects which are not known to the persons affected by them ie.
subconscious effects. As a whole his evidence confirms Mr Day's
view that the CCC has taken the correct approach in imposing
restrictions on development in the Rural 5 zone in the proposed plan.

37. In one way the evidence of Mr Day and Dr Staite may have been
unnecessary since the proposed plan speaks for itself. However, their
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evidence is consistent with, and gives extra reasons to give weight to
the objectives and policies in the RPS and the proposed plan. Their
evidence is also relevant of course to the issue of sustainable
management which is at the core of this case. We find that allowing
subdivision of any land in the Rural 5 zone tends to dis-enable people
from providin g for their health and safety [s5(2) or the RMA]."

[35] Those matters seem to me to be a complete answer to this appeal, and it must

be dismissed.

[36] The problem here is the appellant's focus on matters set out in paragraphs 9

and 10.thereof and the Transitional Plan. This narrow focus fails to take into

account all of the matters the Court was obli ged to traverse and i gnores the

factual findin gs of the expert evidence.

[37] In the circumstances, it it unnecessary to go on and consider the errors of law

individually.

[38] However, I have some difficulty in acceptin g any of them as questions of

law.

[39] Ms Steven complained that nowhere in the relevant documents is there a

limitation relating to the 50 dBA line. That, of course, was accepted by Mr

Hardie, who said if one read Rural 5 for 50 dBA there would be no problem.

The difficulty with Ms Steven's submission is that the Court did not rely on

the 50 dBA Ldn noise contour. Vv-hat, in fact, was said can be found at

para graph 39, where the Court stated:

"The CCC (and on appeal this Court) does not have to guess whether
the effects of subdivision and a new house will be adverse, the RPS
and the proposed district plan both imply (as we shall see when we
consider them shortly) that subdivision within the 50 Ldn contour at a
density greater than one lot per 4ha does have adverse effects." (My
emphasis)
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[40] Frankly, having read the documents, that is an inevitable and necessary

implication.

[41] Ms Steven was also critical of the characterisation of this proposed

subdivision as urban development. A gain, that seems to me an inevitable

finding on the basis of the evidence before the Environment Court, and one

this Court could not possibly criticise.

[42] Most of the matters complained of in the purported errors of law relate to the

reading and interpretation of the various documents and policy statements.

As this Court has stated on a number of occasions, the Environment Court is

entitled to utilise its specialist knowledge in assessing the evidence before it.

In B.P. Oil New Zealand Ltd v Waitakere City [1996] NZR_MA 67, Temm J

said at 69:

"It is not for this Court, on an appeal under s.299, 'to delve into
questions of planning and resource management policy'. The
function of the Court is to see 'that the statute, the district plan and
the regional plan have been correctly interpreted', and that no relevant
considerations have been overlooked, that no irrelevant matters have
been taken into account, that the decision of the Tribunal is properly
based on the evidence before it, and that the decision reached is a
reasonable one. (See Stark v Auckland Regional Council [1994] 3
NZLR 614, 616).

[43] (See also Linlev Buildings Limited v The Auckland City Council (1984) 10

NZTPA 145 AT 160; Stark v Auckland Regional Council [1994] 3 NZLR

614 at 617; and Terrace Tower (NZ.) Ltd v Oueenstown Lakes District

Council & Others (HC Dunedin unreported AP27/00 Chisholm J. 9

February 2001). The matters complained of seem to me to be all related to

plannimg, and resource management policy.
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[44] There is a further formidable hurdle to the submissions of the appellant. As

Mr Hardie pointed out, where there are errors of law that would not

materially affect the matter, this Court should not refer the matter back to the

Environment Court . (See  Matzos v Waitakere City Council [1994]

NZRMA 353 at 359, where Blanchard J stated:

"While I have identified errors of law in the reasonin g of the Tribunal
no good purpose would be served in quashing its decision and
remitting the matter back again for rehearing since they did not
materially affect the decision. Furthermore, the nature of the
appellant's proposal would seem to make a repetition of the
Tribunal's negative decision well-nigh inevitable, especially as it
would have to deal with the proposal as a non-complying activity."

[45] And further in B.P. Oil N.Z. Ltd v Waitakere City Council (supra) at 69

Temm J stated:

"It is not every error of law will justify intervention by the High
Court. Such an error must have a material effect on the Tribunal's
decision before this Court will grant relief ( See Countdown
Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA
145.)

[46] I have already commented on the emphatic findings of the Environment

Court in relation to the expert evidence. There is an inevitability about such

findin gs. In the words of Blanchard J. in Hallos. ".....the nature of the

appellant's proposal would seem to make a repetition of the Tribunal's

negative decision well nigh inevitable." Add to this the overwhelming

evidential finding, and even if there were errors of law, the y clearly would

not materially affect the decision.

[47] The failure to satisfy the Court on Part II matters is decisive, but the

questions of law do appear to be attacks on factual findin gs and matters of
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"planning and resource management policy" dressed up to purport to be

errors of law.

[48] Accordingly, this appeal fails and is dismissed.

[49] Memoranda as to costs are to be submitted within 10 days of the handing

down of this decision

Signed at /O 02. 	 anvp1 nd 72. /44t,z.c. 6.4.  2001
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INTERIM DECISION

Introduction

[1] How much land should be covered by a policy restraining noise sensitive

peripheral urban development?

[2] In this case two alternatives were put to the Court:

(1) A line on the Christchurch City Proposed Plan (the Proposed Plan) known

as the 50 dBA contour line. This modelled noise contour of 50 dBA Ldn

covers a large area of land to the north-west of Christchurch International

Airport (the Airport) flight path. Importantly, it also covers most of the

undeveloped land to the south of the Airport flight path to the existing

urban fringe.

(2) A line on the Proposed Plan known as the 55 dBA contour line. This

covers significantly less land to the north of the airport flight path and is

around 500 metres further away from the existing city boundary on the

southern side of the airport than the 50 dBA Ldn contour line.

[3] A copy of the plan showing the urban areas and the airport and the 50 and 55

dBA Ldn contour lines is annexed hereto and marked "A". We were told that the area
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to the south of the airport where there is likely to be significant pressure for ongoing

urban scale development is the area of critical concern. There are a number of

additional references and appeals relating to this area to be determined with reference to

the wording of Policy 6.3.7 to the Proposed Plan.

[4] The parties accept that there should be a policy 6.3.7:

to discourage peripheral urban growth involving noise sensitive activities within

a dBA Ldn contour from the Christchurch International Airport Limited.

[5] The single issue for this Court is whether this should be at the 50 dBA Ldn line

or at the 55 dBA Ldn line. There may be a necessity for consequential changes directly

to the explanation and reasons to Policy 6.3.7 and also to other various policies to ensure

that the reference to the contour line is consistent throughout the Proposed Plan.

[6] There are other relevant references yet to be resolved, particularly:

(1) the question of the definition of noise sensitive activities and particularly

whether various forms of travellers' accommodation should be

incorporated within that definition;

(2) the issue of controls over the airport noise that have yet to be resolved

which are also the subject of reference.

[7] All parties agree that in addition to the decision of this Court, the final wording

of the provisions of the Proposed Plan will need to await the resolution of these two

particular issues as well.

Proceedings before the Court

[8] The proceedings in this matter have taken a particularly tortuous route to

hearing. These proceedings are part of a large group of proceedings relating to the

airport which were initially dealt with together. The group consists of a significant

number of references to the Proposed Plan itself and various Variation 52 (the

Variation) and section 120 appeals. The Court, in preliminary decisions, decided it
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should deal with jurisdictional issues in the first instance and identified the question of

contour lines as a preliminary jurisdictional issue on which it issued a decision1. That

decision was successfully appealed to the High Court'. Unfortunately, the interpretation

of the High Court decision led to ongoing disputes between the parties. These disputes

were the subject of further hearings and directions, particularly relating to questions of

discovery, before this Court. Potential hearing dates were set and then abandoned.

[9] After the parties had agreed to these proceedings being heard in March and the

timetable was set, there were ongoing difficulties requiring further Court directions and

conferences as close as one week to the hearing. The end result was that Clearwater

sought to take no active part in the proceedings, while reserving their rights. Their

status in these proceedings became increasingly tenuous the further the hearing

progressed. Mr Coull appeared for Clearwater on the last day of hearing and advised

that they were withdrawing proceedings RMA 498A199, 498B199, 498C/99, and their

notices of interest in 507B/Ol and 507D/Ol. We understand the withdrawal results from

an accommodation 'between the CIAL and Clearwater. No particular details were given

to the Court. No other party sought costs in respect of that matter and accordingly those

proceedings are at an end, with no order for costs being made. If 498A199 and 568A199,

Band C are not at an end Clearwater is to advise the Court forthwith. We assume that

568A199, B and C are also withdrawn although this was not explicitly addressed by Mr

Coul!.

[10] Because of Clearwater's limited role in the proceedings, the lead role in respect

of the hearing was taken over at very short notice by Ms P A Steven for Suburban

Estates. Suburban Estates called many of the same witnesses proposed by Clearwater,

particularly Dr B F Berry and Dr R B Bullen. However, during the course of the

hearing, and after the presentation of the Suburban Estates case, Ms P A Steven

withdrew the Suburban Estate's reference RMA 526101, being the entire reference on

Variation 52. No other party sought costs and accordingly those proceedings are at an

end and there is no order as to costs.

2
Clearwater Resort Limited v Christchurch City Council C94/2002.
Clearwater Resort Limited v Christchurch City Council AP 34/02, Young J 14/3/03.
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[11] Mr Burke only received instructions for Robinsons Bay very close to the hearing

when a conflict of interest arose between Clearwater (et al) and Robinsons Bay and both

parties instructed alternative counsel. The withdrawal of the Suburban Estates

references, occurring as it did on 31 March during the hearing, placed the case of

Robinsons Bay Trust, National Investment Trust and Country Estates Canterbury

Limited in some difficulty. Mr Burke had only had limited participation in the hearing

to this time and had already presented the case for his client.

[12] Initially there was a question as to whether or not Mr Burke had adopted the

evidence of Suburban Estates witnesses. Our notes indicated that he had done so both

at the commencement of the hearing and during the course of his opening for the parties

he represented. This issue was not pressed further by other counsel. We have therefore

concluded that the evidence presented by Suburban Estates was also presented on behalf

of Robinsons Bay and will be considered as evidence on the Robinsons Bay and

National Investments references. Mr Burke took an active role in the proceedings from

31 March and performed an exemplary task in presenting the case for his clients through

cross-examination of the remaining witnesses for the CCC and CIAL.

The scope ofthe hearing

[13] This reference concerns Policy 6.3.7 of the Proposed Plan and, specifically,

whether noise sensitive activities should be discouraged within the 50 dBA Ldn contour

line or the 55 dBA Ldn contour line.

[14] The hearing does not include a consideration of movement of the contour lines.

That issue was considered in the earlier High Court appeal. While the computer

modelling for the contour lines was reconsidered on a without prejudice basis prior to

this hearing, all parties agreed at the commencement of the hearing that the location of

the modelled noise contour lines was not at issue.

[15] The scope does include consideration of what the noise contour line signifies.

This is addressed by consideration of the New Zealand Noise Standard 6805: 1992 (the

Noise Standard) which is expressly adopted as underpinning the contour lines. The

Noise Standard indicated two guideline aspects - the first, a control on land use within
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the modelled contour; the other, by implication, a control on noise generated by airport

operations. While Policy 6.3.7 refers to a noise contour, the focus of this hearing was on

peripheral urban growth involving noise sensitive activities within the lines on the

Proposed Plan.

[16] The hearing did not address the relationship of the noise contour lines with other

interrelated policies which also influence land users near the airport.

[17] However, the scope did address noise perception and effects as a basis on which

conclusions could be reached as to whether the 50 or 55 dBA Ldn contour would better

represent the outer control boundary.

[18] As noted, the scope did not address the definition of noise sensitive activities.

This is to be considered in the future.

[19] We have already noted that this decision must be an interim decision having

regard to the matrix of inter-dependent policies which also require resolution,

particularly those relating to controls over airport noise and the definition of noise

sensitive activities. In simple terms, the question is whether the 50 dBA Ldn contour

line or the 55 dBA Ldn contour line better provides for the purpose of the Act, the

Regional Policy Statement (RPS) and the undisputed policies and objectives of the

Proposed Plan.

Points ofagreement

[20] There are many points of agreement between the parties including:

(I) The parties agree that the Noise Standard is generally appropriate for use at

the Christchurch Airport. This includes an acceptance that it is appropriate

to address controls over the airport and over land development by means of

an air noise boundary and an outer control boundary. The major

distinction between the parties is whether the outer control boundary

should be at the 55 dBA Ldn specified in the Noise Standard (clause
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1.4.2.2) .or should be at the 50 dBA Ldn contour line shown III the

Proposed Plan.

(2) Having assessed the evidence of all the witnesses, we conclude it is

common ground of the parties that the standard is a guide rather than a

mandatory requirement and that it has been utilised in various ways

throughout New Zealand. The Noise Standard does not recommend using

the 50 dBA Ldn contour line, nor has it been used elsewhere in New

Zealand.

(3) The purpose of the outer control boundary is set out in Noise Standard at

clause 1.1.5:

(b) The Standard establishes a second, and outer, control boundary for

the protection ofamenity values, and prescribes the maximum sound

exposure from aircraft noise at this boundary.

The level of disagreement therefore relates not to the applicability of the

standard but whether, in fact, a lower level than 55 dBA Ldn is appropriate

to the circumstances of this case.

Both the Council and the Regional Council advocated the adoption of the

50 dBA contour line as the contour which better supported the purpose of

the Act.

(4) The Christchurch City Council and Robinsons Bay agree that either the 50

or 55 dBA contour lines can be adopted without doing violence to the

Proposed Plan or the Regional Policy Statement (the RPS). Although

various witnesses for CIAL suggested to the contrary, under cross

examination they accepted either contour would fit the Proposed Plan and

RPS. Notwithstanding the suggestions that the 55 dBA contour line would

be contrary to the RPS, Mr McCallum, called for the Regional Council,

later accepted in answer to questions that the Proposed Plan did not

prohibit development within these contours. He acknowledged that there

were other policies and objectives which also militated against

development within these contours. He accepted the Proposed Plan as
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promulgated by Council was not contrary to the RPS on this issue. We

conclude that neither would a 55 dBA Ldn contour line be contrary to the

RPS. In fact, Mr McCallum indicated, surprisingly, that some urban

residential development within the 50-55 dBA Ldn contour could be

justified under the Proposed Plan. We conclude he could only hold such a

position if such development is not contrary to the RPS.

[21] We have concluded, having regard to the provisions of the Plan not in dispute,

.that either the 50 or 55 dBA Ldn contours could be inserted into Policy 6.3.7 in the

Proposed Plan without causing any violence to either the objectives and policies of the

Proposed Plan or to the Regional Policy Statement. The reasons for this conclusion are:

(1) The Proposed Plan permits a level of residential development to the 65

dBA Ldn contour. The controls on development below this noise contour

arise in a number of different ways. Policy 6.3.7 is but one policy

constraint;

(2) The 55 dBA Ldn contour for the outer control boundary is in the Noise

Standard and represents a notional balancing of the various positions of

parties. This standard is also noted in both the Regional Policy Statement

and in the Proposed Plan;

(3) Either line represents an approach to the balance required between the

interests of the landowner and the airport operating with minimal

constraints.

[22] The question then is whether or not the adoption of a higher standard (the 50

dBA Ldn contour line) is appropriate in this Proposed Plan rather than whether 55 dBA

Ldn is appropriate.

Noise issues and effects

[23] There are effects of noise above and below 50 and 55 dBA Ldn. There appeared

to be a common approach by the experts to noise which we briefly cite as follows:
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(a) noise above 65 dBA Ldn is of concern and IS described as a noisy

environment;

(b) noise between 55 and 65 dBA Ldn has potential health effects and would

be described as a moderately noisy environment;

(c) noise below 55 dBA Loo is considered a low noise environment and has

limited health effects.

[24] We have concluded that below 55 dBA Ldn the major known effect of noise is

annoyance (an amenity effect). Dr R F S Job, a psychologist called by CIAL, suggested

that the effects of noise continued well below 50 dBA Ldn and even below 40 decibels.

Mr C W Day, from CIAL, took a more constrained position that there were effects of

noise above 45 dBA Ldn. Having heard all the witnesses, including Dr Berry and Dr

Bullen, we have concluded that the annoyance effect of noise decreases under 50 dBA

Ldn and is assimilated by background noise at around 45 dBA Ldn. While in a

laboratory setting it might be possible to measure effects below that, the noise

environment around Christchurch Airport carmot be said to be without other noise

sources. We were told by Mr M J Hunt, a noise expert called for Suburban Estates and

adopted by Robinsons Bay, that 50% of Christchurch had Ldn levels in excess of 50

dBA. This also accords with the extensive range of evidence this Court has heard in

other cases as to noise levels in a diverse range of circumstances. Even in the rural

area, we would be expecting ambient Ldn levels to be between 40 and 50 dBA in an

non-urbanised state, even without the presence of the airport.

[25] The Council conducted a wide sample residential postal survey of Christchurch

in 2002 to assess residents experience with respect to four types of noise environments

to identify their "most bothersome noise". Mr J T Baines gave evidence as to the

background and the results of that survey. Four types of environmental noise

catchments were selected: airport, road traffic, industrial and general neighbourhood

noise. Within each catchment, a selection of 400 residential properties was identified to

achieve reliable statistical results. "Highly armoyed" levels were relatively similar in

areas away from road traffic noise although the prime armoyance was due to the target

noise, i.e. 17.1% of respondents in the Airport noise catchment were highly armoyed by

aircraft noise; 20.6% of respondents in the Industrial noise catchment were highly

annoyed by Industrial noise, and 17.4% of respondents in the General Neighbourhood



10

catchment areas were highly annoyed by neighbourhood noise. These are largely

similar outcomes and reflect the different target noise groups of the analysis. What is

clear from this is that a similar number of people are highly annoyed by whatever the

dominant noise was within their area, even in a general residential area. These

outcomes need to be considered against 39.7% who were highly annoyed within the

Road Traffic noise catchment.

[26] Interestingly, in response to questions on positive noise (noise people enjoyed)

aircraft noise ranked third after bird and animal life and the sound of children and ahead

ofsources such as the wind and the ocean and miscellaneous neighbourhood sounds.

[27] We also note that for the Taylor Baines survey the catchment for the airport

related noises included very few properties that were within significant noise contours

(above 65 dBA Ldn) and a relatively small number that were receiving noise in excess

of 55 dBA Ldn. We should explain that although the contours are shown as 50 and 55

dBA Ldn on the Proposed Plan, this is not the current noise environment. We were told

that the current noise environment is some 5-7 decibels lower than the drawn contours.

The contours represent an estimated noise environment when the airport is fully utilised

on its current configuration.

Ldn as an annoyance measure

[28] We accept that the percentage of persons highly annoyed within the 50-55 dBA

-Ldn contour would be lower than that above 55 dBA Ldn. We consider that a

reasonable estimate, based on the various expert witnesses we heard, is about half the

level of people being highly annoyed in the 50-55 dBA Ldn contour compared to above

55-60 dBA Ldn. However, it is also clear that a complaint level can exist well below

the 50 dBA Ldn contour. Examples were given from both Sydney and Vancouver

showing that complaints were occurring well beyond the 55, and even the 50 dBA Ldn,

noise contours.

[29] We have concluded that the reason for this is that the Ldn is a useful gauge for

measuring annoyance at moderate to high noise levels. It is a less reliable indicator at

lower noise levels. The reason for this is founded on the basis by which the Ldn is
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calculated. Ldn consists of taking single event noise levels (SELs) and averaging these

over a period, in this case a rolling twelve month average whereas the Standard provides

for a rolling three month average. This also involves adjusting the SELs with a

weighting of 10 dBA Ldn for noises occurring between 2200 hours and 0700 hours.

[30] The experts had a high level of agreement that aircraft noise consisted of a lesser

number ofhigh energy events. Mr Day, for example, gave evidence that SELs on the 50

dBA Ldn contour when the airport is fully utilised could still be up to the order of 82-85

dBA SEL. The Ldn achieved would, however, be a result of how many of those

individual SELs occur, together with lesser noise events and over what period. The

difficulty is that Ldn does not directly recognise loud noise events, such as those in the

order of 82-85 dBA, that may occur very infrequently. If, for example, there was a

limited number of such events, say four or five a day with several at night, it is perfectly

possible that the Ldn could be no more than 50··55 dBA.

[31] Evidence given about the difficulties at Sydney Airport by Dr Job indicates that

these individual events, standing out against a lower ambient noise level, may create

greater disturbance than the environment for people living in a higher Ldn environment

but with less differentiation in the range of noise between ambient noise and SELs. A

low ambient noise level would mean a low number of aircraft SELs would stand out

even with a lower the overall Ldn.

[32] Notwithstanding that, all the experts agreed that the Ldn was the best, if

imperfect, descriptor of annoyance levels available. However, we take into account that

in assessing Ldns we must regard the lower level Ldns from airport noise with

somewhat more caution because of this limitation.

Objectives andpolicies ofthe RPS

[33] In considering which contour is better for inclusion in the policy, we have

concluded that we should look at the settled objectives and policies of the Proposed Plan

and then the provisions of the Act, particularly section 32 and section 5.
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[34] The Environment Court and High Court have considered the relevant objectives

and policies of the RPS and of the Proposed Plan in the context of an application for

subdivision consent', Although those cases were prior to Variation 52, the Environment

Court analysis of the RPS remains incisive for current purposes. To that end we will

not repeat paragraph 41 of the decision of the Environment Court which identifies parts

of Chapter 7 (objective 2 and policy 6) and Chapter 12 (objective 2 and policy 4) of the

RPS as relevant.

[35] In addition to this, Chapter 15 of the RPS contains a significant number of

statements relating to the airport, including issue 1 which, among other matters,

identifies land use as a potential impediment to the expansion of the airport.

[36] Policy 4 of Chapter 12 ofthe RPS provides an Explanation as follows:

The discouragement ofnoise sensitive development, particularly residential use

and residences, in the vicinity ofairports and sea ports to minimise the extent of

area and number of residences subject to adverse noise impacts, and the

discouragement of all urban uses and residences in areas where there is a

greater risk of crashes, particularly take off and landing zones, and other risks

associated with activities that occur at airports and sea ports such as the storage

ofhazardous substances.

Because of the paramount importance of maintaining the safety of aircraft and

ship operations, it is essential that priority be directed at controlling the location

and density of noise sensitive land uses, thereby avoiding existing noise

problems being further exacerbated, rather than regulating the use of airports

and sea ports where that could either reduce safety margins or impede efficient

airport and sea port operations.

3

Policy 4 recognises the need to reinforce the use ofAir Noise and Outer Control

Boundaries along with compatible land use planning principles in areas

Garguilo v Christchurch City Council (E.C.) C13712000;
Garguilo v Christchurch City Council (H.C.) AP 32/00 Hansen J 6/3/2001.
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adjacent to major airports to ensure continuation oftheir efficient operation (see

New Zealand Standard 6805:1992).

As we have already noted, we accept in light of this that either contour would be

consistent with the RPS.

The provisions ofthe Proposed Plan

[37] The Environment Court in Garguilo v Christchurch City Councit also

discussed the provisions of the Proposed Plan in paragraphs 44-47 inclusive. The

decision discussed Volume 2 Policy 6.3.7, but the wording of the Proposed Plan at that

time was somewhat different to that in Variation 52. Reference within the explanation

and reasons discussed the 55 dBA Ldn contour and stated that:

... between the 55 Ldn contour and the Air Noise Boundary, new residential

development will be discouraged (except for limited development in the Living

1C zone) ... This policy is expected to protect airport operations and future

residents from adverse noise impacts.

[38] Discussion also identified other provisions within the Proposed Plan (Volume 2:

Objective 6.3 including Policy 6.3.11; Section 7 including Policies 7.8.1 and 7.8.2; and

Sections 10 and 13) leading the Court to a conclusion contained in paragraph 48 as

follows:

If it is possible, without being totally simplistic, to summarise the effect of all

those objectives and policies in so far as they relate to subdivision and

residential use close to the international airport, they come down to three sets:

4

(a) restricting use ofbuildings for noise sensitive activities close to the airport

(not relevant in this case);

(b) requiring noise attenuation measures in certain buildings within the 55

dBA Ldn contour (again not relevant in this case);

Above C137/2000 at paras 44-47.
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(c) keeping the density of dwellings within the 50 dBA Ldn contour to a level

so that the number ofpeople living within the noise affected environment is

kept to a reasonable minimum.

Wefind that these objectives and policies are a package: all sets are applicable,

but if the first do not apply then the third, more general, set of policies still

applies.

[39] On appeal in the High Court, the High Court at paragraphs 39 and 40 addressed

the issue in this way:

[39] Ms Steven complained that nowhere in the relevant documents is there

a limitation relating to the 50 dBA line. That, of course, was accepted by Mr

Hardie, who said if one read Rural 5 for 50 dBA there would be no problem.

The difficulty with Ms Steven's submission is that the Court did not rely on the

50 dBA Ldn noise contour. What, in fact, was said can be found at paragraph

39 where the Court stated:

"The CCC (and on appeal this Court) does not have to guess whether the effects of

subdivision and a new house will be adverse, the RPS and proposed district plan both

imply (as we see when we consider them shortly) that subdivision within the 50 Ldn

contour at a density greater than,one lot per 4 ha does have adverse effects. "

[my emphasis).

[40} Frankly, having read the documents that is an inevitable and

necessary implication.

[40] It can be said that these findings are only marginally relevant to the question of

the appropriate policy. However, what both these decisions do is reinforce the view we

have formed, having heard all the evidence and read the relevant policy provisions, there

are a plethora of objectives and policies that seek to protect the airport and limit the

introduction of any potentially incompatible activity, particularly residential dwellings.
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[41] Putting aside the provisions of policy 6.3.7 and its explanation and reasons, the

overwhelming thrust of the Proposed Plan is towards limiting any development in

proximity to the airport. These policies and objectives are achieved and implemented

by the various zoning and rule provisions which encapsulate the activities broadly

within the Rural 5 zone to the south of the airport flight path. The status of any

subdivision below four hectares as a non-complying activity within this area further

reinforces our view as to the intention of the objectives and policies. We conclude the

intention of the Proposed Plan is that the policies and objectives are achieved and

implemented by the rules' which limit residential activities close to the airport.

[42] This Court has already commented" that this is an odd situation where we are

effectively retrofitting a policy to an existing matrix of policies and objectives and

existing rules. However, our conclusion is that the clear thrust of the matrix of policies

and objectives, apart from Policy 6.3.7, is to limit residential development in proximity

to the airport. Policies 6.3.11 and 7.8.2 are clear examples of this, together with the

environmental result anticipated to Volume 2, Chapter 6 (page 6/16) of the Proposed

Plan, namely:

Continued unrestricted operation and growth of operations at Christchurch

International Airport and protection offuture residents from noise impacts.

Section 32 considerations?

[43] Section 32 is noted to be subject to achieving the purpose of the Act which is

encapsulated within section 5. In addition to that evaluation, which we will undertake

shortly, there are various other criteria which should be examined in considering the

appropriate policy to be included in the Proposed Plan. Several of the tests in section 32

have already been encapsulated within our preceding considerations. The questions of

necessity under section 32(a)(i) and section 32(1)(c) could be considered in the context

of which of these alternatives are desirable or expedients.' On the other hand, in

5

6

7

Suburban Estates v Christchurch City Council C217/2001 para 274.
Clearwater Resort Limited v Christchurch City Council C94/2002 at para 25.
The references to the Act are to the Act prior to 1 August.2003.
Guthrie v Dunedin City Council C17412001.
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Suburban Estates v Christchurch City Councit the Environment Court, in considering

these words in combination with the description of most appropriate, expressed the

formulation of better. We adopt the formulation of better in this case because there is

a clear option and thus this phrase most appropriately captures the test for the Court.

[44] In reaching a conclusion as to which policy would be better, we take into account

the further criteria set out in section 32(1), namely: .

• other methods and means (section 32(1)(a)(ii) and (iiij); and

• benefits and costs (section 32(l)(b».

Alternative methods or means

[45] Section 32(l)(a) refers variously to other methods (section 32(1)(a)(i», other

means (section 32(1)(a)(ii» and alternative means (section 32(l)(a)(iii». This must

include the potential to do nothing which, of course, is not in dispute in this particular

case. The parties are agreed that a policy is necessary and that minimal restriction on

landowners' rights would be achieved by the use of the 55 dBA Ldn contour line.

[46] Acquisition of the land would be a possibility for CIAL, to protect the airport,

but would be extremely expensive. In the circumstances, such an alternative is not

required in a real sense in this particular case. We have reached this conclusion because

there are settled policies and objectives which already significantly restrict the ability of

landowners to develop their land in accordance with their wishes. We have concluded

that the Proposed Plan is relatively liberal in presently allowing a level of development

down to four hectares within the Rural 5 zone, even within the 50 and 55 dBA Ldn

contours. Thus, not all residential development within the area is discouraged, only

certain urban peripheral growth. Furthermore, during the course of the hearing it

became clear that Policy 6.3.7 sought to deal only with certain types of noise sensitive

activities or residential activities but was not intended to include non-sensitive activities,

for example industrial or commercial activities.

9 C217/2001 at para [276].
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[47J The application of Policy 6.3.7 would be particularly limited in its scope. From

the explanations given by Council, it appeared to be intended that Policy 6.3.7 apply to

proposed development at a density similar to existing living zones. Its application to

development at Rural Residential densities of, say, 2000 m2 or greater appears

problematic. We had no clear responses as to whether this level of development was

intended to be covered by this particular policy.

[48J However, as we have already discussed, there are a wide range of other policies,

rules and other provisions of the Proposed Plan which would still apply to any

development in the area. Having regard to that limitation, it must be said that the

established policies and objectives and other provisions of the Proposed Plan already

form a formidable matrix restricting development. Policy 6.3.7 contributes only one

element to this in the context of peripheral urban growth. In short, it supplies an

additional control over land use development within the noise contours. Thus its

application to the 55 clBA Ldn contour line "releases" only the land between 50-55 clBA

Ldn which is affected by other policies and on which the development is still non

complying.

[49J The major argument for adopting the 50 clBA Ldn noise contour in Policy 6.3.7

relates to providing an additional control to reduce the potential for residents to become

highly annoyed with aircraft traffic. We accept the clear evidence given to us that noise

can create impacts on amenity and some people will become highly annoyed. We also

accept that there would be some benefit to the airport in future-proofing its operation.

That benefit is one that has local, regional and national significance'", It was not clear

to us what alternative means would produce this outcome. We conclude that in these

circumstances alternative means are not appropriate.

[50J Against the use of the 50 dBA Ldn contour is the additional limitation or barrier

this would place on landowners being able to develop their land in an unrestricted way.

Because of the significant limitations on the use of this land in any event, we are unable

to see this as effectively disenabling these residents if the contour was fixed at 50 dBA

10 Christchurch International Airport Limited v Christchurch City Council AP 78/1996 decision of
Chisholm J at page 3.
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Ldn. The land has historically not been available for urban development, nor does this

Proposed Plan (putting aside Policy 6.3.7) provide for such urban development.

[51] The potential for future urban development between 50 and 55 dBA Ldn noise

contours may be a benefit from the adoption of a 55 dBA Ldn contour. The adoption of

this contour would enable owners of the land to pursue urban development of this land

without coming into direct conflict with Policy 6.3.7. However, there are a significant

number of other policies which would stand in their way, including most particularly

6.3.4, 6.3.6, 6.3.8 and 7.8.2. Nor do we think that many of these other policies are

necessarily limited only to land within the 50 or 55 dBA Ldn contour. Many of these

policies, particularly 7.8.1 and 7.8.2, as well as those under Chapter 13, could have

application below the 50 dBA Ldn contour, depending on the evidence of effects.

[52] The full wording of Policy 6.3.7, as it currently appears in the Proposed Plan,

and its associated explanation and reasons is annexed hereto and marked "B". We do

not take the wording:

The intention ofthis policy is that, in general, the 50 dBA Ldn contour (shown on

the planning maps) should mark the limit of urban residential growth in the

direction ofChristchurch International Airport.

as indicating that development should occur to that contour.

[53] We also attach and mark "C" the Policies 7.8.1 and 7.8.2 and their associated

explanations and reasons. It is clear that there may need to be consequential amendment

to the explanation and reasons of Policy 7.8.1 to ensure that the contour referred to as

the outer control boundary is the same as that in Policy 6.3.7. Although Policies 7.8.1

and 7.8.2 note that surrounc1ing land users need protection from adverse effects of the

airport, the appropriate limit of the application of that rule remains unclear. It could

therefore be said that the use of the 55 dBA Ldn contour in Policy 6.3.9 favours the

adoption of this contour in Policy 6.3.7.
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[54] In the end whether 55 dBA Ldn is appropriate or not turns largely on whether the

level of effect constituted by a 55 dBA Ldn contour is considered appropriate in the

circumstances of the case. If it is considered appropriate, then it could be said that the

inclusion of the 55 dBA Ldn contour in Policy 6.3.7 will enable the residents in this area

and not provide an unreasonable imposition upon the airport. Alternatively, if we

conclude that the effect on amenity of aircraft noise between 50-55 dBA Ldn noise

contours is not appropriate, then the 55 dBA Ldn noise contour would not enable the

airport and would create unacceptable effects on noise sensitive activities within the 50

55 dBA Ldn contour.

Benefits and costs

[55] Section 32(1)(b) requires an evaluation of the likely benefits and costs and the

extent to which any provision is likely to be effective. We have concluded that the

benefits to landowners from the adoption of the 55 dBA Ldn contour rather than the 50

dBA Ldn contour are minimal in this case. The realities of the situation are that there is

a significant matrix of policies, objectives and rules against the establishment of urban

residential activity in proximity to the airport. Some provisions relate to flooding, some

to versatile soils, and still others to infrastructural and other requirements. Even with

Policy 6.3.7 at the 55 dBA Ldn noise contour and equivalent provisions in Policies

6.3.9, 7.8.1 and 7.8.2, there would still be potential for effects to be considered on a case

by case basis in respect of applications for non-complying activity resource consent.

[56] We conclude the argument for the developers is even more constrained. A new

Policy 6.3.7 may ease the way for the developers who have filed references to the

Proposed Plan to argue that their sites should be rezoned. However such a benefit is

still contingent and we are unable to conclude at this stage that the alteration of the

policy in this way would lead to any different outcome in respect of those references.

[57] We are unable to see that there is any particular cost imposed upon landowners

from the adoption of the 50 dBA Ldn contour as opposed to the 55 dBA Ldn contour.

The land is still available for a range of permitted uses, including, as we have already

discussed, limited residential subdivision and development of one dwelling to four

hectares in the Rural 5 zone and one to 20 hectares in the Rural 2 zone. The land is
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still available for a wide range of rural uses. Policy 6.3.7 itself it would not, on its face,

affect applications for non-noise sensitive activities or subdivisions for commercial or

industrial use.

[58] By the same token, we are unable to conclude firmly from the evidence that we

have heard that there is in fact any significant cost imposed upon the airport from the

imposition of the 55 dBA Ldn as opposed to the 50 dBA Ldn contour. Many witnesses

gave evidence based on an assumption that higher density would lead to curfews on the

airport. The only distinction between 50-55 dBA Ldn noise contours was that a 55

dBA Ldn contour may introduce a higher concentration of noise sensitive activities to

the land between 50 and 55 dBA Ldn. The proposition was that with a higher

population in the low noise area there would be more agitation for a curfew. Having

heard all the evidence, we have concluded that a curfew due only to the inclusion of

buildings between the 50 and 55 dBA Ldn noise contour is unlikely. We do accept that

there are likely to be a percentage of persons highly annoyed even below the 50 dBA

Ldn noise contour. Although that percentage is significantly less than at the 55 dBA

Ldn contour, we accept this may lead to an increased level of complaints. In our view

such complaints are going to be inevitable in any event as the noise levels for airport

activity within the existing urban area moves towards the 50 and 55 dBA Ldn contours

in the next twenty to thirty years.

[59] We have concluded as a fact that a greater number of dwellings between the 50

and 55 dBA Ldn contour will lead to an increased number of persons being highly

annoyed by aircraft traffic. That effect is one on the amenity of the persons who may

reside under the flight path and accordingly is an effect which we should properly take

into account, particularly under section 5 of the Act. However, it is also an effect which

has a cost (in the wider meaning of that term) in terms of its effect on the local amenity.

It is an effect which is not internalised to the airport and its land and is therefore shifted

to the owners of land under the flight path. Thus, although there is no prospect of

curfew on the airport at this time, there is likely to be an adverse effect on amenity of

persons living within the 50 dBA Ldn contour line and thus an environmental cost

imposed.
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Section 5

[60] The Act has a single over-arching purpose of sustainable management as that

term is defined in section 5. The land in question between the 50 dBA Ldn and 55 dBA

Ldn noise contours is land which has little, if any, current urban development. This land

is able to be utilised now while not providing for the construction of significant physical

resources on it. On the other hand, the physical resource of the airport itself has local,

regional and national significance. The continued viability of the airport enables the

wider community to provide for their social and economic wellbeing in particular.

[61] The health and safety of people in the community can also be provided for by

providing some reasonable constraints over the development of Iand in proximity to the

airport. In this particular case the effects of noise from over-flying aircraft can not in

this particular case be entirely avoided or remedied. The contours represent the

maximum exposures taking into account the reasonable operation of the airport and

appropriate noise reduction measures. Sustaining the airport as a physical resource to

meet the reasonably foreseeable needs of future generations militates towards some

flexibility in the operation of the airport. Having regard to the known effects of low

Ldn noise levels and SEL events, a cautious approach should be adopted in fixing

contours.

[62] We accept that this case is not comparable with either Wellington or Auckland

Airports and that each airport must be considered on its own merits. In this case the

natural and physical resources surrounding the airport between the 50 and 55 dBA Ldn

contour are largely in a rural state. The Council has sought to reach a reasonable

balance between permitting development in the area and safeguarding the airport as a

physical resource. We are satisfied that they have also been minded to maintain the

amenity ofpeople who may reside in that area, within reasonable bounds.

[63] To that end, some minor guidance is obtained by reference to the expectation in

terms of the Proposed Plan for amenity within the General, Living and Rural zones. In

Volume 3 at page 11/7, the Proposed Plan sets out Development and Critical Standards

in respect of noise. The relevant development standard is 50 dBA Ldn and the critical

standard is 59 dBA Ldn. Effectively, with the adoption of a 55 Ldn contour the Court
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would be accepting that there are areas where residential development is not

discouraged that would have amenity levels lower than those generally anticipated in

terms of the Proposed Plan in respect of noise. Disregarding noise from roads, it could

be argued that many development areas of the city may be subject to noise in excess of

that proposed under the Proposed Plan. However, in setting the noise level for this area,

we take into account that the Proposed Plan has set out a general expectation in

residential areas of 50 dBA Loo. This provision is not critical because these standards

are set for new activities to achieve compliance or to be dealt with as discretionary

activities. However it is indicative as to the expectation in respect of noise amenity

generally.

Conclusion

[64] We must now conclude which noise contour would be better for inclusion in

Policy 6.3.7. We have concluded that the 50 dBA Loo line is better for the following

reasons:

(1) the airport has significance in terms of the Proposed Plan, recognising its

local, regional and national importance;

(2) high individual SEL levels can have more impact at lower Loos (under 55

dBA), suggesting a conservative line to avoid amenity impacts;

(3) there is an amenity impact below 55 dBA Loo and the Proposed Plan

reflects a general expectation of lower Loo levels in residential and rural

areas;

(4) the 50 dBA' Loo noise contour line better complements the existing

Proposed Plan policies (discussed earlier);

(5) the 50 dBA Ldn line does not foreclose future options. It enables the

parties in the sense of conserving options for the future (and future

generations). These options apply to both the landowner and the airport.

If the 50 dBA Loo noise contour restrains the landowner at all it does so

only in a temporary sense. The policy could be changed in the future to

realise the potential for any appropriate development. We conclude that

the 50 dBA Loo line preserves the potential ofland for future generations;
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(6) in terms of the Noise Standard, the 50 dBA Ldn line would have some

effect in setting an amenity standard for noise from the airport operation.

As future noise approaches the contours, the expectation of people outside

the 50 dBA Ldn line is that they will receive less than that level ofnoise.

We conclude that the 50 dBA Ldn noise contour better reflects the purpose of the Act to

achieve the sustainable management ofthese physical resources.

Consequential changes

[65] We have not considered in detail whether any changes should be made to the

explanation and reasons. Overall they appear to us to be in order although minor

changes may need to be made in due cow-se once the Court has considered the

associated references relating to air noise boundary controls and the wording of noise

sensitive activities.

[66] Again, dependent on those matters, it appears to us that Policy 6.3.7 itself may

be improved to link it more directly with peripheral urban growth. We consider that

wording:

To discourage peripheral urban growth involving noise sensitive activities

within the 50 dBA Ldn contour ofthe Christchurch International Airport

niay be more appropriate. This is, however, dependent upon an appropriate definition

of noise sensitive activities being settled in terms of other references. To that extent

the wording for the policy is indicative only and would need to be settled as part of the

final decision of the Court.

Costs

[67] This decision is interim only and will be finalised once the associated references

are resolved. Our preliminary view is that costs should lie where they falL Because of

the uncertain nature of the continuing involvement of Robinsons Bay in all the other

references before the Court, we have concluded that any application for costs should be

filed within twenty working days, any reply within ten working days and a final reply
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within five working days thereafter. An application for costs is not encouraged and if

none is filed within the time limit set, costs are to lie where they fall.

~-e,.:.:.o..~••.ent Judge

Issued": 13 MAY 200~

day of May 2004.

11
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~l'h<ifthe rural coastal margin in the City is unlikely to

eloped and is often unsuitable for development
..........._......... ".....:aus~ of unstable dune formations, or potential

inundatlon.
Some. portions of the Port Hills are too steep for
residential development and are .susceptible to erosion
and downstream siltation, particularly if large scale
earthworks are likely. Often these areas are of high
landscape value and are unsuitable for development for
these reasons.
Avoidance of: development in areas susceptible to

.hazards is justified to protect life and property from
undue risk. The cost of protection works can be
excessive in undeveloped areas, and caution has to be
exercised that mitigation measures (such as filling) do
not in themselves detract from the environment by
impeding natuial floodplains, displacing surface waters,
or interrupting natural drainage patterns. In assessing a
location's suitability for growth, the degree of risk, and its
ability to be mitigated, has to be taken into account.
Low or moderate risk can in many cases be adequately
controlled by mitigation measures, or the degree of risk
is so low it can be accepted.

.Policy: Airport operations
6.3.7 Te eAsure that urbaA grewth Elees net eeeur
lA a maAAer that eeulEl aEl...efSely affeet the future
grewth aAEI eperatieAs ef CI"istehureh IAterAatienal
Airpert. To discourage urban residential
development and other noise-sensitive activities
within the 50 dBA Ldn noise contour around
Christehurch International Airport.

Explanation and reasons
Tile IAterAatieAal Airpart is a faei!ity af majar
sigAifieaflee te the regional eeeflemy. Dem,estie BAd
iAterAatienal passenger ms\'emeAts, freight aAa
AAtaretie aperMiaRs utilise this airpart ·....hieh is Aat
eurfewed as te haurs af aperatieR. It is uRrealistie
Ret te expeet Raise beys-R'EI its aat:lnsaries,
pateAtially at le'/els that 'liaulEl aEl·tersely impaet
peaple lI'fiRg Rearby. UrbaRisatieA iA elase
praximity te tll.e airpart eaulEl geRerate eamplaiR!S
aREI pressures ler eurfeweEl aperatleRs, with serieus

impaets aR airpart aperati.aAs aAEI the regiaAal
eeeRemy. This alsarej>!lgnises futu,e gra.....lh af the
Airpert ,t1uaugh :iRleflsffl:ed'! aethrit~es" ,parliel:;l)arl)'
grawlh in Airpart;ma·temeAfs. It is impartaAt tllat
the,e be Ra eaeitsiaAS' te urbaR resiEleAtial zaRes
withiA the 5e ElBA LElR eBfltaur ta avaiEl ElislurbaRee
tram aircraft Raiser

IR .arEler ta eASure !he IRtematieAal Airpart's
e.peratiens ea,:"', eentiAlie with~l:It tfnEll:fe restrietion,
u,baAisatiaA wijl be p.e·;eAted wnere Reise impaets
are elfpeeteE'l t,~ ,be' sigtlitieaat. 'Nhile aircraft are
e"peeteEl ta be quieter by the year 2Me, mav'emeAts
.ese aAtieipateEl'ta be me.e frequeAt. As a result af
prajeeli"ns aAEI Raise in'/esligatiaAs, resldeAtial
de'felepmeAt will Aet be alla'....eEl ta aeeur withiA the
65 ElBA lIll1 liaise eaAta". ar witlliA the SEL 95 ElBA
eeRteur lar e BeeiAg 747 2ee airera!!. The Air Noise
BeuRElary shsviA aA the plaAAillg maps is a
eampasite liAe farmeEl by the auter earemily ef the
SEL 95 dBA aAEI 65 dBA hdll Aaise eaRteufS.
BetweeR the 55 ElBA LElR eaRtaur 1I11E1 the Air Naise
BeuRElary, Rew resiEleRtial Ele'felepmeAt will be
diseaurageEl (e"eepl fer limited ae",elapmeAt iA the
LiviAg I C Zone) aAEI. all aEldilieAs ta e"istiRg
ElwelliAgs will b.erequire.EI ta be iRsulateEl. IRslllatieR
agaiRSt Aaise wm be requlreEl far all Rew
Ele'telepmeAts betweeA the 55 ElBA LElII eaAtaur aAd
the Ai. Neise BauRElary. This pelley is e"peeteEl ta
preteet airpart aperatiaRs, aREI future resideRts frem
adverse fleis-e impaets.

The paliey pre'iides thal tbe 5e ElBA LElA Reise
eaAtaur will geAerally be the limit af· resiEleAtial
ElevelepmeRt aAElather liaise seRsiti'fe aeti'fities iA
the ",ieiRily ef Christehureh IRlerAatienal Airpert.
The intention of this polievis that, in general, the 50
dBA Ldn contour <shown on the planning ma'psl
should mark the _limit of-urban residential growth in
the direction of Chrlstchurch .International Airport.
Between 50 dBA Ldn and the Air Noise Boundary'"
(also shown on the planning maps) the
establishmeht of -aggregations of :new residential
development am! to densities approximating that of
Living zones and the establishment and/or
extension of other noise sensitive aetivities will be
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discouraged., exeept far IimiteEl deveiapmeAt iA tbe
Li...iAg le ZaAe aAEI ether li'fiAg zeAes whish are
alreaEly largely built aut. Residential development
and other noise sensitive activities will not be
allowed to occur within the Air Noise Boundary.
Acoustic insulation will be required for all new
residential development and noise sensitive
Ele"elapmeAt activities and all additions to such
uses activities between the Outer Control
Boundary(2)and the Air Noise Boundary.

(1) The Air Noise Soundary is a composite line formed by
the outer extremity of the 65 dSA ldn noise contour and
the SEl 95 dSA noise· contour for a Soeing 747-200
aircraft on the main runway and a Soeing 767-3-00 aircraft
on the subsidiary runway.

('2J The Outer Control Boundary is the 55 dBA Ldn noise
contour.

Christchurch InternatIonal Airport is a facility of
major importance to the regional economy.
Domestic and international f3BsseRger movements,
freight and Antarctic operations utilise the airport 24
hours a day, 365 days a year, and a non-curfewed
operation is a pre-requisite for the sustainable
management ef--the for airport purposes and in the
long term of the relevant natural and physical
resources. It is not possible for noise associated
with aircraft me'iemeRts operations to be contained
within the boundaries of the airport. l>euAElaries aREI
lHS'-!t must therefore be aecepted that the continued
operation and future growth iA aireraft ma...emeRts
of the airport will have some adverse impact on
residents in the surrounding area" whieh caRRet be
a"aiEleEl. Iiawe'fer,tbere are limits iA the PlaR aA th·e
amel:fAt et fleise that eaR be geAeratea (refer VelHme
2, BeetiaR 7 TfaAspart Peliey 7.8.2 fb) aAEI Valume
3, Part 8 Speeia! Purpase ZeAes SeetieA 3. Rules
Speeial Purpese (Airpert) ZeAe).
Aircra-ft noise has an adverse effect on the quality of
the living enviro.nment--a-ftd-. on the amenity values
that people obtain from "'*"!! the use of their
residential properties, (both indoors and fer
outdoors) aeti'lities and on the health of affected
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pep~latien a.e "highly anneyed" By ai.emft neise.
Ai.emft neise alse has the petential te have ad'le.se
effeets en p~Blie health has indicated that these
effects may occur as the result of levels at or below
50 dBA Ldn. Past experience in Christchurch,
confirmed by international experience. shows has
shown also that high levels of annoyance .es~lt in
produce complaints and pressures for curfews or
other restrictions on airport operations. The risle ef
eemplaints and p.ess~.e le. ellffews is 1iI<ely te
gm", as the nllmBe. el ai.e.aft me'lements
ine.eases. Both the· likelihood of affects adverse to
people and of complaints from people land of
pressure for curfews) will increase as the number of
aircraft movement increases and as noise levels
begin to approach those indicated by the (predicted)
noise contours.

This policy is intended to, tagethe. with limiting the
amallnt al neise genemted By ai.e.aft ma'/ements,
will ensure that the operations of Christchurch
International Airport's 613eratioRs can continue
without undue restriction, and that saleglla.ds
residential amenities and 'the qualitv of-the
en',·i.anment life for people living around the airport
are safeguarded. The east ta the eammllnity al
la.egaing .asidential de'/elapment an land within
the 50 dBA Ldn is .elati'/ely small Beea\lse the need
la. land fa ••esidential develapment ean Be met at
ethe. laeatians. In the Christchurch context it is not
necessary to permit llrban residential development
to occur on land within the 50 ElBA Ldn contour .as
sufficient land for residential expansion can be
provided at other locations.

The Ollte. Cant.al Ballndaf)', whieh is the th.eshald
fa. the .eqlli.ement le. inslllatien, and the Ai. Neise
Be~ndaf)' a.e identified en the planning maps. The
50 dBA Ldn is alsa shewn as the paint af .ele.enee
la. the applieatian al Paliey 6.3.7.

lA this saetieR, llAeise sensitive aetivities" meSAS
residential activities (unless otherwise specified),
edlleatian aetivities inelllding p.e sehaal plaees a.
premises, tra'/ellers" aeeamm~elatief\J hespitals,
heallhea.e faeilitiesand elile.ly pe,sBnshallsing.

This policy and the other provisioas in this Plan that
implement it are based upon the premiss that noise
generated by aircraft movements· will not exceed
that indicated by noise contours identified on the
planning maps~ . These: contiJUfS have been
calculated following the approach recommended ia
the New Zealaad StanEla,El NZli'.680&:199l!. Airport
Noise Management andLaTld Use Planning. On the
basis ofinrilSBhtlkile..led'ge it i$ estimated that the
noise levels indicated -by "these: contours will be
approached in about the year 2020. If and when this
happens the levels ofr/oise in the vidnity of the
airport wilr be significantly higher than at present. as
will the effects of airport noiSe.

NZS 6805:1992 provides that once noise contours
have been established the. airport operator shall
manage its operations so"that the-Umitspecified- for
the Air Noise Boundary is not exceeded, and that if
this occurs noise ctmtrol nieasur-es "may be
necessary. Because the:re is a"d~i'gna:tion in place
affecting the majori!y. of 'lhe hind used for the
purposes of the Christchurch International Airport it
is not possible for effective rules to be included in
this Plan for the conlrol ef noise ''resulting either
from airport operations' or from' 'engine testing.
Engine testing is, however, subject to the
requirements . of the' CIiTisfcJrUrch Infernational
Airport Bylaws 1989appiibved b" the Governor
General in The ChrlStctJutiCh InteriJational Airport
BY/aws ApprOvaIDrderl.,989.

The Council will conl1';;uetb monitor the growth of
airport related 'noise andlNiII require the airport
operator to coriltribute:,to:'-I!his' monitoring process.
That monitorihg will' enable,!he C/Ilincil to consider
whether land it so, wlilatJaddil1dnal measures are
necessary for the controt of noise from airport

operations and engine testing. These measures
may include removal of the designation from this or
subsequent plans and the establishment of rule
based controls.

Policy: Incompatible rural activities
6.3.8 To have regard 'to the presence of any
incompatible activities in the rural area in
assessing urban growth proposals.

Explanation and reasons
Any residential development extending into the rural
area may bring potential residents into closer contact
with orchards, viticulture, intensive livestock operations,
or rural industries, a problem which is already apparent
with poultry farming operations on the edge of the urban
area. Adverse effects can include smell, noise or spray
drift. Other activities in the rural area .rnay potentially
conflict with growth of the urban area, such as iandfills
and .sewerage treatment facilities," quarries and
motorsport facilities.

Rural activities which have legitimately established
should not be expected to relocate to" accommodate
urban growth, unless the developer has taken clear
steps to mitigate any adverse effects, or compensate the
rural activity if it wishes to relocate by voluntary
agreement. The onus is clearly on the urban developer,
and urban groWth proposals will not be viewed
favourably by' the Council if incompatible activities are
present, unless 'specific measures to, address these
effects have been identified.

Policy: Urban extensions
6.3.9 To promote sma"er a range of
incremental .extensions . to "the urban area
distributed over" a number of peripheral
locations, rather than!!. major extensions In any
o/Je area. "

Explanation and reasons

The paliey seel,s ta aehie'le a pattem. af ·small
ine.emental ailditiens diet.iBllted a.ellnd the Il.Ban
edge, eansistent with the eansalidatian stmtegy,
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Objective: Access to the City
7.8 Recognition of the need for regional,
national and international links with the
City and provision for those links.

7/2123 August 2002

Explanation and reasons

It is essential to protect the operation of transport
facilities from other land uses to ailow them to functton
effectiveiy· and safeiy. It is also necessary to protect
outside uses from the noise and related activity
associated with transport facilities. The two principal
ways of minimising impacts 'of the landuses on each
other is by separating the transport facility from other
activities through a buffer of land, or by requiring the
various land uses to meet stringent conditions to
minimise impacts. In additien, the ameunt ef ai,eraft
naise that.ean be generated by aireraft ma\'ements
asseeiated with the airpert will alse be limited.

Reasons

International access to Christchurch for both passengers
and freight is provided by Christchurchlnternational
Airport and via Lyttelton Harbour, with regional and
national access also being provided for by rail, road and
sea.
It is essentiai for the continued development of industry,
commerce and tourism in Christchurch that a high level
of road access is maintained between the rail, road,
airport and port facilities and the City, to provide access
for passengers, freight, employees and visitors.

Policies: Airport services
7.8.1 To provide for the ·effective and efficient
operation and development of Christchurch
lntemetlone! Airport..
7.8.2 To m.inimise avoid.. remedy or mitigate
nuisance to nearby". residents thrQugh
provisions to mitigate the adverse noise effects
from the. operetiotis : of the Christchurch
Intemetlonsl Airport and Wigram Airfield.
7.8.3· Ta Jinlit the flal~e §eflerated by aireFaft
fflavemeflts at ChFistehureh lRtemat.'flflal
Aifperl.
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~~~~;~d'''~~ place for many years to limit the
~ r ential development towards the

a~1 ... ort because of the potential conflict
betw . port activities and residential activity. There
is unavoidable nuisance associated with the
International Airport, particularly noise, and the nature of
its operation does not fit wetl with noise- sensitive
activities, such as residential occupation.
Controls are necessary to safeguard the continued
operation and development of facilities at the
International Airport as they are essential to the
development and economic wellbeing of the City.
Similarly, surrounding landuses also need protection
from the adverse !!"llects of these facilities which, fef
example, eB~hl be are required to operate on a
continual basis. The potential ellects of airport
operations are influenced by the density of surrounding
development, particularly residential development and
the degree to which buildings are insulated against the
impacts of noise. Rules wjJ] be- primarily aimed at
new residential activity and other noise' sensitive
uses, but will also apply to·the extension of existing
residences and buildings. .
In the future, while aircraft .are· likely to become less
noisy, more aircraft movements are expected to occur.
It is anticipated thalthese faot<3rs'may cancel'"eircfHither
out in terms -of noise Impacts on surrounding -activities,
resulting in a long term continuance of current noise
levels.
As a Fesl:-Jlt et pl'-ajeetiens ana naise- inve5tigatiens,
resiaefllial ae'ielapmeflt will flal be allaweala· aeellt'
wilhifl Ihe 65 baN Raise eafllallr, afla betweefllhe55
afla 65 ba" eafllallrs flew resiaefllial ae'ielapmefll
will be aiseallragea afla allaaailiafls la exisliflg
awelliflgs '''''ill be reqllireala be iflslllalea. Inslllaliafl
againsl flaise will be req~ireafar all flew
ae'ielapmefll betweefl Ihe 59 afla 55 baN flaise
eentel;;lFs.

If further residential development takes place in the
vicinity of the International Airport, it is likely this could
lead to requests to restrict and curfew airport operations.
Tbls could in turn have adverse effects, on the economy
of the City and beyond. Residential development closer
to this airport potentially subjects residents to adverse
noise impacts and a buller surrounding this airport is

considered the most effective means of protecting its
operation.
In the urban area, an area of land rn the north'west
of the City is affected by noise contours projected
form cross runwav 11129.· Within the existing urban
area affected by the 55cdBA Ldn noise contour•. new
buildings will be reguired to ,be subject to .some
insulation as a measo.r£dor mitigating the effects of
aircraft noise. .
In addition to limiting the density, of .res.idential and .
other ,noise sensitive aclblitie:~" requi~ements:f.or the
insutation of bUildings have been developed for
activities in the vicill'fty of the Christchurch
International· Airport, Thesereguirements relate to
the position of the burrding in relation to projected
noise contours. which4al(e illto•.account the noise
produced by aircraft and ai'llraft ·operations· over a
24 hour period. Within the "outer control boundary"
set at the 55 dBA Ldncontour and shown on the
planning:maas,insul13tfm,.·;m'easures'are required for
buildings, clependlng·.,rithesensitivity of the
internal buildingspace-for ,specified uses. These
measures apply between:the55· dBA Ldn line and
the 65 dBA LdnI95.SEL dBA line, the iatter
composite· line being.. .llefined as the "air noise
boundary" and will .eat'aiihigher levels of noise
insulation.as the:levels;.:iOf noise exposure increase
toward the ali noise bou,i;dary."

Within the .Alr. NoIse Boundary..where noise levels
are expected to pe·moS!: intrusive, and potentially
damaging to he~iih; n~",ewrE,sieentialbuildings or
tFa,!:'ei~eF~~::<iYe~eiflJ.i;,~~,JaA'·" ot.Mtr. nois&-sensitive
activities .are pe'rhititllidl·.· A :limlted exemption
apflliesto'a'smafllirfuffiill'W ofe':lstlng largervacant
allotnfentS'WitIiIi1ttteaii-1tlroise'bwndary vihii>hwere
eXist,ngas"at2'4 Junet§Jl'5' aflale allotmentsiwlthln
the Living lC zone' wtli!.teliI'Dii'l!ddevelopme'nt is
provided for, SUbject to:,compliance with insulation
requirements. . " . ., .

The rUles are mor~ ilieJiiliiie f6r~llerations to eXistin
buildingswlthilifhEFalr'1noise!baundary, where the
uaffe.cte:d;lll;lndi~g:~· :aJI~e~d\! .;~}{istS or' for: some
vacantlotiE!OClstmg!at 2!ii'JunelI995;

".l<: --.- ...., -- ','" . - ,.".)<., '.

At tile 65 dBA bdn ne·ise eenteur, Cllrislellllrell
Internatiaflal AirpBrI will be req~iredle Iimil aireraft

Raise le 65 aBA bafl. The limit eqllales wilh the
utilisatien af the existing rllflways al f~1I eapaeily.
Wigram Airfield shall provide for general aviation,
training and/or recreational activities utilising
primarily .single .engine or light twin engine aircraft
in contrast to Chrislchurchlnlernational Airport
which is. a full international airport. operating
24 hours a day and providing services to the -largest
aircra·ft:ctirrently 'operatTrtg 'and 'which operate both
day and nig"t.
While not 'concerned with aviation operations in the
same sense or degree as the International Airport,
aircraft operations from Wigram Airfield for general
aviation, training and/orrecreational activities will also
create noise ellects which will impact upon surrounding
areas and land use activities.

Because of the relatively restricted range of aircraft
types likely to be operating from Wigram Airfield
(primarily single engine and light twin aircraft), together
with a restriction in the hours of any ·such operations,
nolseprojections have identified a 'limited area within
which adverse noise impacts are likely to occur.
Residential or other. noise sensitive development will not

.be allowed to occur within the 65 dBA t<IN Ldn noise
contour, and between the 55 and 65 dBA t<IN Ldn
contours '..any new or replacement residential
development and .all additions to living or bedroom areas
on properties will be required to be insulated against
noise. Appendix 11 (to Votume 3. Part 8, General
City Rules) contains standards to ensure noise
sensitive activities are required to ·be·· insulated
against noise. ' . .

Beeause.ef the iimilea seale ana heurs ef eperalien,
na reslrietiefl an resiaeAtiar aevelopmefll shall be
applrea belew Ihe 59 and 55 baN eefltallrs, as is Ihe
ease ara~fla the Interflaliaflal Airparl where a higher.
degree ef reslrietieA en residential ae'lelepmeflt has
been appliea fer same years.

In tllis seetiefl, "neise sensilive aelivities" ·means
resid.ential . aetMties (~flless atherwisespeeifiea),
e!lueatiefl aelMties· iflertia.ing pre sellee! plaees er
premises, ,travellers' aeeemmedatien, hespitals,
Ilealtheare faeilities afla elaerly persefls ha~sing.

In this explanation, "noise sensitive activities"
means:
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Re entiaI activities other than those in
"unction with rural activities and which

comply with the rules in the Plan:

• Education activities including pre-school places
or premises. but not including flight training.
trade training or other industry related training
facilities within the Special Purpose (Airportl
Zone:

• Travellers accommodation. hospitals.
healthcare facilities and any elderly persons
housing or complex.

Policy: Bus services
7.8.3 To ensure bus termini and interchanges
are located to enable convenient linkages
within and beyond the City, whilst minimising
adverse effects on the roading network.

. Explanation and reasons

There is a need in the City for bus facilities to cater for
the needs of City, tourist and long distance buses. It is
essential that they be sited so as to be accessible from
all parts of the City and from outside the City, but the
function of the road network and the pleasantness of the
environment should not be compromised by parked or
manoeuvring buses-and associated vehicles.

This policy therefore seeks to encourage the efficient
movement of people and buses through the provision of
accessible facilities, while' not compromising the
efficiency of the road network.

Policy: Transport links
7.8.4 To ensure high quality transport links
between rail, road, port and airport facilities
and the City for passengers, freight, employees
and visitors.

Explanation and reasons

High quality transport links involve an efficient, safe
network appropriate to the types of vehicles which will
be using the link. Passenger routes need to return a
high environmental quality in addition to providing an
efficient link, whereas routes used mainly by commercial
delivery vehicles need to provide protection to
surrounding landuses in minimising adverse effects. An

example of this is Christchurch International Airport
which is laid out in such a way as to encourage
passenger transport to use Memorial Avenue and
commercial vehicles onto Harewood Road. The Port of
Lyttelton is also linked to the City by both rail and arterial
road links. Ra~ facilities are similarty linked by road to
tourisVpassenger destinations and connections for
freight distribution and collection.

It is essential to maintain and further develop links that
are both efficient and safe to support the viable
operation of transport links into, and Within, the City for
people and goods.

Policy: Rail corridors
7.8.5 To provide for the protection of rail
corridors for transport purposes.

Explanation and reasons

The railways play an important role for Christchurch by
moving people and goods, particularly bulk goods, over'
long distances. It is therefore important that they are
able to continue to provide an efficient and effective
service through the protection of the corridors used.

The rail corridors also provide a potentially valuable
resource for other forms of transport. The Council in
conjunction with NZ Rail is already using some corridors
for pedestrian/cycleways and it is expected that these
links will continue to be developed.

If the land occupied bythe.rail network in part or in total
was no longer requlred ,ior railway purposes in the
future, it could provide alternative transport corridors for
public transport.cor ':greell corridors" for cyclists and
pedestrians. Pr~tection; ofthe corridors Js required to
ensure an effective and efficient rail service is able to
operate.

Environmental results anticip;1ted
Providing for regional, national and international links
with' the City is expected to produce the Iollowinq
outcomes:

• The effective and efficient operation and
developmentof Christchurch International Airport.

• Enhanced visual amenity for passengers along
transport corridors throughout the City.

LJ[?®llil~[P@[?{S 7
Protection of the amenity of land uses surrounding
transport facilities and corridors.

High quality transport links between rail, road, port
and airport facilities and the City.

An effective and efficient rail service within the City
and recognition of the value of rail corridors for a
range of transport related uses.

Implementation
Objective 7.8 and associated policies will be
implemented through a number of methods inclUding the
following:

District Plan

The identification of Special Purpose Zones relating
to elements of the transport system, e.g. as applying
to the City's roads, rail corridors, and Christchurch .
International Airport.

• The identification of a Rural 5 (Airport Influences)
Zone. Controls on the' density of dwellings in Rural .
Zones, the extent of expansion of urban uses into
the rural area and "noise insulation standards for
dwellings and noise sensitive uses in proximity of
the airpori. .

e. Zone rules such as bUilding insulation requirements
for the Rural 5 Zone:

City rules regarding Transport, e.g. controls on high
traffic generators on arterial roads.

The establishment of special controls to safeguard
continuing aviation activity at Wigram Airfield and
the establishment of noise insulation standards for
dwellings and noise sensitive uses in that vicinity.

Other methods

• Provision of works .and services, e.g. through the'
district road programme to maintain and improve
directional signage, to provide new links and
upgrade existing roads.

• Co-ordination and liaison with transport operators,
e.g. Christchurch International Airport Limited,
Lyttelton .Port· Company Limited, and Road
Transport Association, including liaison with the
Council's own Companies.
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Decision No. A 023 /2005

IN THE MATTER of the Resource Management Act 1991

IN THE MATTER of seven appeals under section 174 of the

Act

BETWEEN ARDMORE AIRFIELD TENANTS

AND USERS COMMITTEE

(RMA 793/03)

UNIVERSITY OF AUCKLAND

(RMA 802/03)

J & K ANTUNOVICH

(RMA 813/03)

PAPAKURA DISTRICT COUNCIL

(RMA 814/03)

ARDMORE RESIDENTS ACTION

GROUPINC

(RMA 816/03)

J & S SOUTHCOMBE

(RMA 817/03)

MANUKAU CITY COUNCIL

(RMA 818/03)

Appellants

ARDMORE AIRPORT LTD

Respondent



IN THE MATTER of eight references under clause 14(1) of

the First Schedule to the Act

BETWEEN NEW ZEALAND WARBIRDS

ASSOCIATION

(RMA 643/03)

ARDMORE AIRPORT LTD

(RMA 644/03)

ARDMORE AIRFIELD TENANTS

AND USERS COMMITTEE

(RMA 646/03)

JET IMPORTS LTD

(RMA 647/03)

UNIVERSITY OF AUCKLAND

(RMA 654/03)

J & S SOUTHCOMBE and J & D

EDWARDS

(RMA 655/03)

ARDMORE RESIDENTS ACTION

GROUP

(RMA 656/03)

MANUKAU CITY COUNCIL

(RMA 657/03)

Referrers
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PAPAKURA DISTRICT COUNCIL

Respondent

BEFORE THE ENVIRONMENT COURT

Environment Judge R G Whiting (presiding)

Environment Conunissioner H A McConachy

Environment Conunissioner K Prime

HEARING at Auckland on 10, 15 and 16 November 2004

APPEARANCES

Ms H Atkins and Ms M Stirling for Papakura District Council

Mr T Gould and Ms R Jordan for Ardmore Airport Ltd

Mr A Green and Mr J Young for Manukau City Council

Mr A Allan and Ms J Goodyer for Admore Residents Action Group and Others

Mr I Cowper for Ardmore Airfield Tenants and Users Committee; New Zealand

Warbirds Association; and Jet Imports Ltd

INTERIM DECISION

Introduction

[1] The Ardmore Aerodrome was built during World War II, and commenced

operating as an airfield in 1945. It has operated since then, now being the country's

largest airfield for general aviation, training and a range of aircraft related activities.

[2] The airfield was privatised in 1995 and is now owned and operated by

Ardmore Airfield Limited. That company is a requiring authority, and has issued a

Notice of Requirement for the continuing operations ofthe airfield.

[3] The Papakura District Council is the local authority in whose territory the

airfield is situated. It has introduced controls through Plan Change 6 to its district

plan, which provide limitations on the operations that are conducted from the

airfield.

P~!t(C [4] These proceedings relate to appeals from both the decision on the Notice of

ItY<; t~};-) ,.J\ Requirement and the decision on the Plan Change.
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[5] The provisrons of the Notice of Requirement and Plan Change 6 are

complementary, and these appeals accordingly address both matters at the same

time. These appeals examine the legal and planning framework that is proposed for

the airfield.

The proceedings

[6] These proceedings relate to the establishment of norse contours and

provisions relating to the control of noise at Ardmore Aerodrome. The proceedings

are:

(i) 8 references against Plan Change 6 to the Operative Papakura District

Plan, introducing district plan noise controls for Ardmore Aerodrome;

and

(ii) 7 appeals against a Notice of Requirement issued by Ardmore Airport

Limited as requiring authority for Ardmore Aerodrome, altering

aspects of its existing designation to better provide for the

management of noise at the aerodrome.

The parties and their positions

[7] The parties to these proceedings can be divided into four camps:

(i) the Council;

(ii) ArdmoreAirport Limited;

(iii) those who reflect the interests of residences and properties

surrounding the airport; and who are concerned about the effects on

their amenity; and

(iv) those who reflect the interests of the users of the airport; and who are

concerned that the potential uses of the airport are not urmecessarily

constrained.
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[8] We were told that discussions have been occurring between the parties over

some months preceding the hearing. As a result of those discussions, many of the

parties, including the Council and Ardmore Airport Limited, agreed on a joint

position that represents a compromise in relation to both Plan Change 6 and the

Notice ofRequirement.

[9] This agreed position was advised to the Court in the form of a draft consent

order and a supporting joint memorandum of counsel dated 4 November 2004 1
• A.

copy of the joint memorandum and draft consent order is attached as Appendix 1 and

Appendix 2 respectively.

[10] Three appellants, all of whom are in the camp that reflect the interests of the

users of the airport, have not agreed to the draft consent order. They are:

(i) The Ardmore Tenants and Users Committee, an unincorporated body,

comprising the various tenants of the airfield, and representing those

who use the airfield. There are approximately 80 bodies who have

businesses at the airfield, or who operate from the airfield. This

committee provides the organised voice for those bodies;

(ii) The New Zealand War Birds Association, an organisation that was

formed to ensure the preservation, and operating condition, of the

aviation heritage of New Zealand. They own no aircraft themselves,

but organise the aviation events at which their members can display

and fly their planes; and

(Hi) Jet Imports Limited, the owner of two hunter jets that have been

based at Ardmore since 1995. These aircrafts are the only "fast jets"

in the country, and are the major attraction at air shows throughout

New Zealand. They are also used for training purposes with the

Navy's Frigate.

I Those parties are Ardmore Airport Limited, Papakura District Council, Manukau City Council,
Ardmore Residents Action Group, University of Auckland, J & S Southcombe, J & D Edwards and J
& K Antonovich, as well as a number of section 274 parties.
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The hearing

[11] The hearing took place in Auckland during the month of November 2004.

On the first day of the hearing we heard submissions from counsel for all of the

parties.

[12] We then read the briefs of evidence tendered by the parties. By agreement

we read the written evidence of the following:

(i) four statements of evidence tendered on behalf of the consenting

parties namely:

(a) the evidence of Gregory John Osborne, a resource

management consultant;

(b) the evidence of Ronald Eugene Reeves, an internationally

recognised acoustical consultant;

(c) the evidence ofDavid Stuart Park, an aviation consultant; and

(d) the evidence of Richard Garry Gates, the chief executive

officer ofArdrmore Airport Limited.

(ii) seven statements of evidence tendered on behalf of the appellants

opposed to the draft consent order namely:

(a) A1lan Robert McCreadie, an engineer with his own business

Armadillo Engineering, based at Ardmore Airport;

(b) Brian William Putt, a town planning consultant;

(c) Peter Houghton, the general manager of New Zealand War

Birds Association;

(d) David William Phillips, director of Jet Imports Limited;

(e) David William Brown, the chief executive officer and owner

Christian Aviation;

(f) E Garth Hogan, the owner and managing director of Pioneer

Aero Restorations Limited based at Ardmore Airport;
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(g) F Craig Lindsay Hunter, the general manager for Ardmore

Flying School Limited;

(h) Don Cracken, the general manager/operations of Flight Line

Aviation Limited; and

(i) John McShane, environment and planning manager for

Auckland International Airport Limited.

(iii) statements of evidence of three witnesses exchanged by Ardmore

Airport Limited prior to the hearing but not adduced as evidence

before the Court by Ardmore Airport Limited, namely:

(a) Michael John Foster, a resource management and planning

consultant;

(b) Nicholas Jon Roberts, a consultant planner; and

(c) ChristopherWilliam Day, an acoustical consultant.

There was no cross-examination.

[13] We then undertook an extensive site visit to the airport. This included a

detailed examination of the airport facilities and its surrounding countryside and a

circuit flight around the airport.

[14] We then reconvened in Court to hear closing submissions from Ms Atkins for

the Council and Mr Allan for the parties he represented.

[15] Finally, written submissions were later received addressing the appropriate

use, if warranted, of section 293 of the Act.

Background

[16] Ardmore Airport is located approximately 1.5km north east of the

Metropolitan Urban Limits, defining the edge of Papakura township, and within

convenient driving distance of Manukau and Auckland Cities. Despite its proximity

to such a large population base, the airport is situated within a predominantly rural

environment.
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[17] It is the busiest airport in New Zealand in terms of aircraft movements. It has

extensive flight training operations. There are more than 300 aircraft permanently

based at the airport. Aircraft and helicopter services and associated industries have

been established on the airport grounds.

[18] Within the rural area surrounding the airport, the activities include horse

breeding and training, horticulture and the rearing of various types of livestock.

There are a number of "hobby farms" and lifestyle blocks within the area where

subdivision has and continues to occur. There is a small research facility, operated

by the Physics Department of the University of Auckland, located to the south, a

conference centre and a number of residential properties.

[19] The juxtaposition of the airport with the surrounding rural land, which has

been incrementally developed over the past decades into smaller holdings, is a recipe

for conflict. Conflict between the growth and development of the airport on the one

hand, and the use and enjoyment of surrounding properties on the other.

Current noise controls

[20] At the present time, Ardmore Airport is not required to comply with any

airport specific noise controls. The noise provisions of the plan do not apply to noise

generated by the airport activities. This includes general activities, such as the

maintenance ofaircraft, and specific aircraft related activities such as engine testing.

[21] Notwithstanding the absence of plarming noise controls, there are a number

ofnoise controls currently in place at Ardmore. These have been developed over the

years in response to noise concerns raised by residents and the Papakura District

Council.

[22] These controls apply to both fixed wing aircraft and helicopters and cover

flight paths, operating altitudes and operating hours. They are contained in various

publications including:

(i) the Civil Aviation Authority Aeronautical Information for Pilots;

(iii) the Ardmore Airport Operations Manual;

(ii) the Civil Aviation Good Aviation Practice publication titled

"Operations, In, Out and Around Auckland";
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(iv) the Fly Friendly Programme (a programme voluntarily adopted by

Ardmore Airport Limited to create an awareness and culture among

aircraft operators at Ardmore of noise abatement requirements); and

(v) the Ardmore Airport Noise Management Plan.

[23] Some examples of the noise controls contained in these publications include:

(i) helicopter descent segments and minimum altitudes;

(ii) approved helicopter/training locations;

(iii) requirements for helicopters to use the fixed wing aircraft circuit

pattern at night;

(iv) permitted hours of operation for circuit training and ex-military jet

operations;

(v) minimum altitude requirements for forced landing practice;

(vi) general requirements for pilots to operate the aircraft to minimum

noise,

[24] However, there are no planning noise controls applying to the operation of

Ardmore Airport at the present time. It is accepted that the facility is able to

continue to operate under the existing designation.

[25] Ardmore Airport is currently the only major airport in New Zealand without

air noise controls to protect its future operation and provide certainty for the

community. Consequently, all parties recognise that there is a need for change.

There is a need for more planning certainty, to avoid conflict between the continued

growth and development of the airport and the use and enjoyment of surrounding

properties.

New Zealand Standard NZS 6805:1992

[26] In 1991 the Standards Association of New Zealand published New Zealand

Standard NZS 6805:1992 "Airport Noise Management and Land Use Planning" with

a view to providing a consistent approach to noise planning around New Zealand

9



airports. The Standard uses the "noise boundary" concept as a mechanism for local

authorities to:

(i) "establish compatible land use planning" around an airport; and

(ii) "set noise limits for the management of aircraft noise at airports".

[27] The noise boundary concept involves fixing an Outer Control Boundary and

a smaller, much closer Air Noise Boundary around the airport. The Standard

recommends, that inside the Air Noise Boundary, new noise sensitive uses

(including residential) should be prohibited. Between the Air Noise Boundary and

the Outer Control Boundary, new noise sensitive uses should also be prohibited

unless provided with sound insulation. The Air Noise Boundary is also nominated

as a location for future noise monitoring of compliance.

[28] The Standard is based on the Day/Night Sound Level (Ldn) which uses the

cumulative "noise" that is produced by all flights during a typical day, with a 10 dB

penalty applied to night flights. Ldn is used extensively overseas for airport noise

assessment and it has been found to correlate well with community responses to

aircraft noise.

[29] To establish location of the noise boundaries NZS 6805 states a projection

should be made of future aircraft operations to determine the future Ldn contours for

the airport. It is recommended "that a minimum of a 10-year period be used as the

basis ofthe projected contours" using the integrated noise model.

[30] The integrated noise model calculates Ldn contours from operational

information. The location of the Air Noise Boundary is then based upon the

projected Ldn 65 dBA contour, and the location of the Outer Control Boundary is

based on the projected Ldn 55 dBA contour. The Standard also recommends that,

where appropriate, night time single event noise levels should be considered in the

location of the Air Noise Boundary.

10dmore airfield & ors(decision).doc (sp)
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one hand, and airport noise management on the other. The implementation of the
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(within the contours) in the district plan, and noise management rules within the

airport's designation.

Planning history

The operative plan

[32] Ardmore Aerodrome has its own zone under the Papakura District Plan. The

surrounding land is zoned Rural Papakura and Rural Takanini/Drury. Permitted

activities within both these zones are generally limited to farming, forestry, and

horse traininglbreeding activities and .ancillary housing. The aerodrome is located

near to the Papakura district boundary with Manukau City. The land within the

Manukau City boundary in this vicinity is zoned Rural I, and again, permitted

activities are generally limited to farming activities, forestry activities and ancillary

housing.

[33] The Ardmore Aerodrome zone is contained within the industrial part of the

urban section of the district plan. Within the zone any part of the site is permitted to

be used for "aviation activities" which are defined to include "rnnways, taxiways

and navigational equipment, passenger terminals, maintenance workshops, aircraft

testing facilities ... " as well as any ancillary activities.

[34] The rural zoning surrounding the Ardmore Aerodrome zone currently does

not limit reverse sensitivity development.

Designation

[35] Existing planning provisions that apply to the airport are contained in two

existing designations/ and the Ardmore Aerodrome zone underlying the designation.

The designations:

(i) designate land for aerodrome "and aerodrome purposes". The former

incorporates the four runways, the hangars, the dwellings on village

way and land between the runway and Airfield Road. The latter is

predominantly vacant land to the south which contains some

buildings used for administrative purposes;



-~---~------------------------------_._--

(ii) set out the locations ofrunways, bases and a series of specific airport

related height controls, termed "surface controls" which overlay the

standard zone height controls around the airport;

(iii) restrict the use of land, 9000 metres distance from each sealed

runway, by requiring the consent of the airport authority for any new

structure over 4 metres in height;

(iv) deal specifically with helicopter operations, identifying specific fmal

approach and takeoff paths, approach and departure paths and the

like.

The proposed planning package

[36] It has been agreed by the consenting parties following extensive consultation,

that the method of implementation should be a three-tiered approach involving:

(i) an alteration to the existing designation. This involves:

• the replacement ofoutdated designation provisions; and

• a requirement to comply with specific noise management

provisions included within the district plan.

(ii) Plan Change 6 to the Papakura Operative District Plan replacing

outdated requirements and introducing specific noise management

restrictions on airport operations within the ambit of the Resource

Management Act; and

(iii) the implementation of a Noise Management Plan, primarily to deal

with those matters which fall outside the district council's

jurisdiction. The Noise Management Plan itself contains some

necessary flexibility with regard to control over aircraft in flight, to

enable timely future safety and operational changes.

[37] The present proposal provides for the noise contours, together with additional

controls agreed by the airport, to become part of the Papakura District Plan. The

important features relevant to these proceedings are:
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(i) the noise contours (the Air Noise Boundary and Outer control

Boundary) are based upon a design capacity of 275,000 aircraft

movements per annum";

(ii) inclusion of a maximum single noise event (SEL) to ensure no noisier

aircraft may be located at Ardmore;

(iii) restrictions on the hours of certain flight operations (circuit training);

(iv) restrictions on the number of movements of ex-military jets;

(v) restrictions on general noise emissions produced at the airport (such

as maintenance of aircraft, excluding engine testing);

(vi) restrictions on engine testing;

(vii) controls on air shows;

(viii) the introduction ofa Noise Management Plan;

(ix) acoustic treatment of houses within the Air Noise Boundary (65 dBA

Ldn); and

(x) monitoring.

[38] Ofparticular concern to these proceedings are:

• (i) above, namely that the noise contours have been assessed upon

275,000 aircraft movements per annum.

• Also of concern are the matters referred to in (ii) to (vi) above. The

appellants opposing the draft consent order, maintain that these are

matters of airfield management, which the airport authority should deal

with in its operation of the airfield. If they need to appear in a regulatory

form, they should be part of the designation.

13ardmore airfield & ors (decision).doc (sp)
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• The final matter of concern is the absence of land use controls within the

identified noise boundaries as recommended by the Standard.

The issues

[39] The issues that remain may conveniently be addressed under three main

headings:

(i) the design capacity on which the noise boundaries are calculated and

the consequent effect on the calculation ofthe air noise boundaries;

(ii) The type of controls which relate to the operation of the airfield, and

whether those that are appropriate should be contained in Plan

Change 6 or the Designation;

(iii) the need for land use controls within the identified noise boundaries.

[40] Before discussing the issues it is useful to consider the statutory criteria and

the relevant statutory instruments.

The statutory criteria

[41] The proceedings before the Court are seven appeals under section 174 of the

Act, and ten references under clause 14 of the First Schedule to the Act. The criteria

to be considered on appeals under those sections are stated separately. Although

many of them are common to both, and they have been presented as a composite

package, we remind ourselves that decisions have to be made on each class of appeal

or reference.

Designation considerations

[42] The Environment Court's powers in determining appeals from a requirement

for a designation are prescribed by section 174. The Court may:

(i) confirm the requirement;

(ii) cancel the requirement; or
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(iii) modify the requirement, or impose such conditions, as the Court

thinks fit.

[43] Subsection (4) of section 174, directs that in determining an appeal, the Court

is to have regard to the matters set out in section 17 of the Act. Subsection (1) gives

directions to territorial authorities considering a requirement.

1. Subject to Part 11, when considering a requirement made under
section 168, a territorial authority shall have regard to the matters
set out in the notice given under section 168 (together with any
further information supplied under section 169) and all submissions,
and shall also have particular regard to-

(a) whether the designation is reasonably necessary for
achieving the objectives of the public work, or project or
work for which the designation is sought;

(b) whether adequate consideration has been given to
alternative sites, routes, or methods of achieving the public
work, or project or work;

(c) whether the nature of the pubiic work or project or work
means that it would be unreasonable to expect the requiring
authority to use an alternative site, route, or method;

(d) all relevant provisions of any national poiicy statement, New
Zealand coastal poiicy statement, regional policy statement,
proposed regional policy statement, regional plan, proposed
regional plan, district plan, or proposed district plan.

Plan change considerations

[44] The starting point for considering the plan change is section 74. That section

requires a Council, as a territorial authority, to prepare its district plan in accordance

with:

(i) its functions under section 31;

(ii) the provisions of Part 11;

(iii) its duty under section 32; and

(iv) any regulation.

4si~LOF [45] Section 31 prescribes the Council's functions in relation to giving effect to

(/:.;" . ,0", the Resource Manag.ement Ac~ in a district plan. The three key functions relevant to
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(a) The establishment, implementation, and review of objectives,
policies, and methods to achieve integrated management of the
effects of the use, development, or protection of land and
associated natural and physical resources of the district;

(b) The control of any actual or potential effects of the use,
.development, or protection of land, ...

(d) The control of the emission of noise and the mitigation of the effects
of noise.

[46] These functions relate to the management and control of effects. This is to be

distinguished from the prescriptive allocation of resources for land use per se,

referred to in Burn v Marlborough District Councti' as "the wise use philosophy"

of the Town and Country Planning Act 1977.

[47] Section 32 contains directions that apply to the Council in relation to making

decisions on accepting or rejecting any submission on a proposed plan.

[48] Sections 75 and 76 are also important. Section 75 requires a district plan to

state (among other things):

(a) the significant resource management issues for the district;

(b) the objectives sought to be achieved by the plan;

(c) the policies for those issues and objectives, and an explanation of the

policies; and

(d) the methods (including rules if any) to implement the policies.

[49] Section 76 enables the Council to include rules in a district plan, for the

purpose of carrying out its functions under the Act, and to achieve the objectives and

policies of the plan. In making a rule the Council:

...shall have regard to the actual or potential effect on the environment of
activities including, in particular, any adverse effect,...

[50] The following passage from the Environment Court decision Wakatipu

Environmental Society v Queenstown Lakes District Council is applicable to a

district plan in general:

4 [1998] NZRMA 305 at 331.
5 [2000] NZRMA 59, 80; paragraph [52].
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A district plan must provide for the management of the use, development
and protection of land and associated natural and physical resources. It
must identify and then state (inter alia) the significant resource management
issues, objectives, policies and proposed implementation methods for the
district. In providing for those matters, the territorial authority (and on any
reference to the Environment Court) the Court shali prepare its district plan
in accordance with:

• its functions under section 31;
• the provisions of Part 11;
• section 32;
• any regulation; and
• must have regard to various statutory instruments.

The above passage is equally applicable to a plan change.

[51] The following passage from the Planning Tribunal's decision Nugent v

Auckland City Councir summarises the requirements derived from section 32(1):

...a rule in a proposed district plan has to be necessary in achieving the
purpose of the Act, being the sustainable management of natural and
physical resources (as those terms are defined); it has to assist the territorial
authority to carry out its function of control of actual or potential effects of
the use, development or protection of land in order to achieve the purpose
of the Act; it has to be the most appropriate means of exercising that
function; and it has to have a purpose of achieving the objectives and
policiesof the plan.

The role of Part 11

[52] The introductory Part of section 171(1) is prefaced by the words "subject to

Part /1". Placed there, at the start of the provision identifying matters to which

regard is to be had, its effect is to defeat the direction to have regard to the matters

listed, where to do so would conflict with anything in Part n. This means, that the

directions in Part Il, which include sections 5, 6, 7 and 8, have to be considered as

well as those in section 171 and indeed override them in the event of conflict',

6 [1996] NZRMA 481.
7 See Ministry ofConservation v Kapiti Coast District Council Planning Tribunal Decision
A024/1994: Paihia District Citizens Association v Northland Regional Council Planning Tribunal
Decision A77/1995; Russell Protection Society v Far North District Council Environment Court
Decision A125/1998: Bungalow Holdings v North Shore City Council Environment Court Decision

S'i.i'L 0- A025/2001; Beadle and ors v The Minister ofCorrections and the Northland Regional Council
,,-<.~ r O<" Environment Court Decision A074/2002; Beda Family Trust and ors v Transit New Zealand Limited

~
nvironment Court Decision A139/2004; McGuire v Hastings District Council [2001] 12 NZRMA,
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[53] Furthermore, section 74 requires that a district plan change shall be prepared

in accordance with the provisions of Part H. The provisions of Part H accordingly

underlay both the notice ofrequirement and Plan Change 6.

[54] Section 5, is of course, fundamental to the Act. We therefore quote it in full:

5. Purpose-

1. The purpose of this Act is to promote the sustainable
management of natural and physical resources.

2. 'tn this Act, "sustainable management" means managing the
use, development, and protection of natural and physical
resources in a way, or at a rate, which enables peopie and
communities to provide for their social, economic, and
cultural wellbeing andfor their health and safety whlle-

(a) sustaining the potential of natural and physical
resources (excluding minerals) to meet the
reasonably foreseeable needs of future
generations;

(b) safeguarding the life-supporting capacity of air,
water, soli, and ecosystems; and

(c) avoiding, remedying, or mitigating any adverse
effects of activities on the environment.

[55] To fully understand section 5 in the context of the Act it is necessary to look

at the definitions of "natural and physical resources", "structure ", and

"environment". Natural and physical resources are defined in section 2 as:

Includes land, water, air, soli, minerals and energy, all forms of plants and
animals (whether native to New Zealand or introduced), and all structures.

"Structure" is defined in section 2 as:

Means any building, equipment, device, or other facility made by people and
which is fixed to land; and includes anyraft.

"Environment" is defined in section 2 as including:

(a) ecosystems and their constituent parts, including peopie and
communities;

(b) all natural and physical resources;

(c) amenity values;
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(d) the social, economic, aesthetic, and cultural conditions which affect
the matters stated in paragraphs (a) - (c) of this definition or which
are affected by those matters.

"Amenity values" is defined in section 2 as:

Means those natural or physical qualities and characteristics of an area that
contribute to people's appreciation of its pleasantness, aesthetic coherence,
and cultural and recreational attributes.

[56] Our approach is to weigh the matters in section 5(2) in order to reach a broad

judgment as to whether a policy or rule would promote the sustainable management

of natural and physical resources. The values in section 5 have been variously

referred to as "indicators ", "guidelines ", "directions ", or "touchstones" for

promoting the goal of sustainable management".

[57] The matters in section 5(2)(a), (b) and (c), are all to be accorded full and

equal significance. Accordingly, they are to be applied having regard to the

circumstances of each case", Applying section 5 involves a broad overall judgment

ofwhether a proposal, or in this instance, the provisions of the proposed plan change

and the notice of requirement, would promote the single purpose of the Act. This

allows for the balancing of conflicting considerations in terms of their respective

significance or proportion in the frnaloutcome lO
•

[58] Other Part II matters ofrelevance are:

(i) the efficient use and development of natural and physical resources 

section 7(b);

(ii) the maintenance and enhancement of amenity values - section 7(c);

(iii) the maintenance and enhancement of the quality of the environment 

section 7(f); and

8 See Faulker v Gisborne District Council [1995] 3 NZLR 622,632; North Shore City Council v
Auckland Regional Council [1997] NZRMA 59, 94; also noted as Green and McCahill Properties
Limited v Auckland Regional Council (1996) NZ 158 (ENV C); Caltex New Zealand Limited v
Auckland City Council (1996)ELRNZ 297,304; Baker Boys Limited v Christchurch City Council
Environment Court Decision C60/1998; and Kiwi Property Management Limited and ors v Hamilton

-!'.L 0 City Council Environment Court Decision A045/2003. . .

~
<" src .. F 0%A 9 See Winstone Aggregates Limited v Papakura District Council, Environment Court DeCISIOn

'" ,. <' A049/2002, and the cases there referred to in paragraphs [19] to [23].

(
1\\\ /:i':;)' ~.'Z 0 See Trio Holdings v Marlborough District Council [1997] NZRMA 97.
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(iv) any finite characteristics of natural and physical resources - section

7(g).

The relevant statutory instruments

The Auckland Regional Policy Statement

[59] The Act requires specific consideration to be given to the Auckland Regional

Policy Statement by:

(i) requiring a territorial authority to have particular regard to all relevant

provisions ofa regional policy statement and proposed regional plan 

section l7l(1)(d);

(ii) requiring that Councils "have regard to...any proposed regional

policy statement" - section 74(2) of the RMA - when preparing or

reviewing their plans; and

(iii) that district plans must not be "inconsistent with the regional policy

statement" - section 75(2)(c).

[60] The regional policy statement was analysed by the planning witnesses m

some detail. We do not propose to quote at length from the regional policy

statement. There was no disagreement by the parties as to its relevant content or its

relevant purpose.

[61] In summary, the regional policy statement provides specific recognition of

the continued operation of Ardmore Airport as one of the listed regional issues. It

identifies that regionally significant infrastructure is essential for the communities'

social and economic wellbeing and identifies the need to expand, replace or upgrade

existing infrastructure to increase its capacity".

[62] Significantly, as Mr Roberts points out, the regional policy statement makes

an important distinction between existing infrastructure with urban environments and

rural environments. Within urban environments, the obligation is on the

infrastructure provider to avoid, remedy and mitigate adverse environmental effects.
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In "rural areas" (as specifically defined in the regional policy statement), the

obligation is on the local authority and surrounding landowners to avoid significant

reverse sensitivity effects which may compromise the safe and efficient operation of

existing regional infrastructure resources 12.

[63] Within this context, potential significant adverse effects on "amenity values",

and "rural character", as defined in the Act and in the Regional Policy Statement,

require consideration.

Operative Papakura District Plan

[64] Mr Roberts pointed out that the district plan was originally notified in July

1993 just less than 2 years after the introduction of the Resource Management Act

and 1 year before notification ofthe Regional Policy Statement. Therefore, he said it

has:

...been prepared in a regional policy "vacuum" (in the sense that it does not
contain the same ciear overall direction that the ARPS does). This was an
inevitable outcomeof the timing requirements of the RMA.

[65] Notwithstanding Mr Roberts' comments, we note that both the rural and

urban sections of the plan contain several objectives and policies that align it with

the regional policy statement with respect to existing infrastructure. For example the

rural section of the district plan contains specific objectives and policies relating to

the off-site effects of the airport. For example objective 6.8.1 states:

(a) To provide for the co-ordinated comprehensive development of
Ardmore Aerodrome as a base for commercial and recreational
operations including:

• Aero club's activities and competitions;

• Aerial top dressing;

• Charterand private flights;

• Emergency services;

• Flying schools;

• Gliders;

• Helicopters;

12 See in particular: Policy 2.6.1.3 and supporting commentary; Policy 2.6.4; and Policy 2.6.7.
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• Industries associated with aviation, including assembly, repair
and maintenance of aircraft;

• Scheduled flights.

(b) To achieve the compatible use and/or development of the land
surrounding the aerodrome and relative harmony with the airport
operations.

[66] The stated reasons for this objective reads:

Ardmore Aerodrome is a major air transport facility in the Auckiand region
which has iocal, regional and national significance. It also has a commerciai
facility, and contributes to the economic base of the region. It is also an
educational and recreational facility. Its future operation must be protected
from inappropriateactivities in its vicinity.

[67] Then follows supporting policies, reasons and anticipated results. Of interest

under the heading anticipated results the plan says:

Ardmore Aerodrome will continue to be a significant iand use in the district
and a significant contributor to the economic base of the district. Uses and
activities in the vicinity of the aerodrome will be affected by it and will have
some limitations placed on them because of the aerodrome.

[68] Like the rural area provisions of the regional policy statement, the rural

section of the operative plan contains specific provisions requiring the avoidance of

significant reverse sensitivity effects which may compromise the safe and efficient

operation of existing regional infrastructure resources. In this respect, the district

plan anticipates that there will be some limitations placed on development and

activities around the airport to provide for a safe and efficient operation.

[69] Special provision is made for the Ardmore Aerodrome in section 3, the urban

Papakura section of the plan. The relevant provisions are contained in Part 6.14

Ardmore Aerodrome zone with the zone overview reading as follows:

The establishment of the special zone for the Ardmore Aerodrome results
from the need both to enabie and protect all aviation activities conducted
within the NZS 6805 1992 noise footprints and CAA Rules.

[70] Clause 6.14.5 lists the zone outcomes which expand on the need to enable

and protect existing aviation activities:

The outcome...will be the operation of a unique activity node which makes a
significant contribution to the present wellbeing and future development of
the district. Aviation activities will be conducted in such a way that the
potential of the facility is not limited by unnecessary controls. At the same
time Ardmore will function in recognition of NZS6805 - 1992 aircraft noise
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footprints and appropriate levels of local amenity and environmental quality.
The strategy is aimed at the continuation of those special aviation related
activities which have become established within the zone in such a way that
the activities are properly managed to secure amenity values both within
and beyond the zone.

[71] The supporting objectives provide for uses related to the aviation function of

the Ardmore Aerodrome and to protect environmental quality and the amenities of

sensitive, adjoining rural areas. Similarly, the policies strike a balance between

protecting the development of the airport and imposing controls which protect the

environmental quality of the surrounding land.

[72] As part of the explanation in Part 6.14.7 the plan says:

Ardmore Aerodrome is a significant general aviation facility and comprises a
valuable economic and social asset to the district. For this reason, Its
continued functioning as a regional and national facility should not be
unnecessarilyconstrained.

Of necessity, such facilities are located in rural areas with the result that the
activities related to an aerodrome often cause annoyance or disturbance to
adjoining, non-aviation activities. The environmental effects of aviation are
often in conflict with the expectations of rural amenity.

The objectives and policies for the Ardmore Aerodrome zone is to enable
the future functioning of the aerodrome and recognition of the amenity
characteristicsof the iocality.

[73] As pointed out by Mr Roberts the operative plan reflects the fact that the

district plan was prepared prior to the release of the regional policy statement. It

does not reflect the emphasis provided in the regional policy statement, particularly

2.6.4 Policy: Rural Areas, regarding the avoidance of significant reverse sensitivity

effects which may compromise the safe and efficient operation of existing regional

infrastructure. This inconsistency is redressed, at least in part, by Plan Change 6.

[74] Against the background and statutory and planning regime we now discuss

the identified issues.

Issue 1 The design capacity on which the noise boundaries are calculated and

the consequent effect on the calculation ofthe air noise boundaries

[75] According to the evidence, the maximum capacity of runway 03/21, which is

the main runway currently in use, is 350,000 aircraft movements per year, with

operational modifications such as air traffic control. Improvements to infrastructure,
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such as the establishment of a parallel 03121 runway could achieve a capacity of

380,000 movements. Hence it is understandable that initially Ardmore Airport

Limited sought air noise contours based on 353,000 aircraft movements.

[76] The consenting parties have agreed that the noise contours should be based

on 275,000 aircraft movements per year. The consenting parties include the

requiring authority and owner of the airport, Ardmore Airport Limited.

[77] We were told by the Airport owner's counsel, Mr Gould, that Ardmore

Airport Limited agreed to this lower base figure in exchange for a Memorandum of

Understanding with the Papakura District Council, in an attempt to reach agreement

with all the parties. He pointed out that the airport company recognises that the

tenants and users would like to see the airport planning based on a higher growth

scenario, however it also recognises the amenity needs of the surrounding residents.

To that extent, the airport company accepted contours based on a low growth

scenario in an attempt to find some "common ground" between the competing

interests.

[78] The tenants and users maintain that the noise contours should be based on

350,000 aircraft movements per year. A figure they say, fairly represents the

capacity of the aerodrome, relying on its current one way configuration and support

facilities.

[79] Mr Cowper, counsel for the tenants and users, submitted that it is not a wise

use of resources to plan for anything less than the capacity of the airfield, as the

consequential changes of land use around the airfield will themselves become

permanent, thus limiting further growth.

[80] Basically the tenants and users' concern, is that the controls adopted by the

consenting parties will:

(i) unreasonablyrestrict the operation of the airport;

(ii) limit the growthof activities;

(iii) will result in the under use of a valuable infrastructure resource; and

(iv) could j eopardise its financial survival.
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[81J That the requmng authority has agreed to the lower ceiling of 275,000

aircraft movements is significant. Its position was explained by its Chief Executive

Officer, Mr Gates:

AAL agrees that the airport is a significant national and regional strategic
asset and should be recognised as such. AAL also recognises that it has
had to accept contours based on a low growth forecast (1.9%) in an attempt
to reach a compromise position that is generally acceptable to the broad
spectrum of differing interests and expectations. As I noted above, this
process has not been an easy one for the airport, and it is inevitabie that
there will be people in both camps who will not be happy with the proposed
restrictions, either because they are too restricted, or not restricted enough.
However, AAL has attempted to strike a reasonable balance between the
competing interests of the surrounding community and airport users, and
although AAL wishes to develop the airport as an asset and an important
resource, it also recognises its responsibilities as a good corporate citizen
and the need to be a good nelqhbour".

[82J We are conscious that the consenting parties have reached a consensus after

extensive negotiations, and that the consensus reached, reflects a degree of

compromise by all of the parties. Normally, this Court would be loathe to reject

such a compromised consensus. In this case, there are a significant number of

businesses affected who reject the compromise. It is therefore necessary for us to

examine the evidence and be satisfied that the accord reached reflects the single

purpose 0 f the Act.

[83J We found the evidence of Mr Foster to be helpful. Mr Foster is a resource

management planning consultant. He was engaged by Ardmore Airport Limited.

His brief was exchanged in accord with the pre-hearing timetable. The exchange

took place prior to the agreement reached by the consenting parties. His brief was

not presented to the Court in support of the consenting parties' position. However,

the tenants and users rely on the written statement of Mr Foster which we read by

consent.

[84J Mr Foster, is an experienced planning consultant with extensive experience.

Over the last 20 years he has, according to his evidence, taken a particular interest in .

aviation planning. He has provided specialist aviation planning advice to a number

of airport companies over that time. It is worth quoting parts of his evidence in full.

He had this to say:
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... 1consider that the overall level of growth allowed for and the operational
restrictions proposed are very restrictive and failed to adequately recognise
the strategic importance of Ardmore, as New Zealand's dominant general
aviation facility, from both a national and regional perspective14.

And:

The appropriate airport planning view, in my opinion, is that sustainable
management of an existing airport as a developed resource involves
recognition that activity at airports must be permitted to grow, while ensuring
that the environmental effects of such growth are managed and mitigated in
a fair and equitable manner as determined between the airport operator and
the surrounding community".

And:

The setting of noise boundaries protects the airport from residential
encroachment and also ensures that the neighbouring residences are not
exposed to unreasonable noise from the airport. However, the setting of
noise boundaries around the airport effectively sets a ceiling on the total
operations of the airport. It Is therefore very Important to allow for

. reasonable growth at the airport so that future operational constraints, such
as curfews, do not occur".

And:

As I understand it, Ardmore has reluctantly agreed to accept a iower growth
rate of 275,000 aircraft movements over the life of the district plan. The
figure of 275,000 aircraft movements referred to in the ARGAAS Report17 is
an estimated runway capacity forecast for Ardmore, based on one sealed
runway. I am advised that AAL accepts that improvements to infrastructure
couid be made to achieve a capacity of 380,000 aircraft movements as also
identified in the ARGAAS Report, by, for example, the establishment of a
parallel 03-21 runway. I consider that this is the documented capacity of the
airport".

And:

AAL has accepted 275,000 aircraft movements as its basis for the future
planning given community discontent with the possibility of 350,000 aircraft
movements based on medium growth, and 380,000 aircraft movements on
a high growth forecast. 275,000 aircraft movements represent less than the
1.9% compound growth rate to achieve 302,500 in 2005, as forecast in
1997 at the then hearing of the NOR (subsequently withdrawn). This
comf,ound growth rate is lower than any other airport I have been invoived
with 9.

14 Foster, brief ofevidence, paragraph 13.
15 Foster, brief ofevidence, paragraph 21.
16Foster, brief ofevidence, paragraph 25.
17 Auckland Regional Aviation Assessment Study 1995.
18 Foster, brief of evidence, paragraph 65.
19 Foster, brief of evidence, paragraph 69.
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[85] Mr Foster's firm view, that the level of growth should reflect the airport's

capacity, was based on the need to fully utilise such an important piece of

infrastructure. He pointed out that:

(i) Ardmore fulfils a multi-purpose general aviation role, the bulk of

movements being for flight training, but it can act as an alternative

airport to AucklandInternationalAirport for beach 1900 aircraft;

(ii) With more than 300 aircraft permanently based at the airport and

within a 30-minute driving distance for a quarter of New Zealand's

population, Ardmore is strategically located to fulfil its role as New

Zealand's premier pilot training facility;

(iii) The tenants of Ardmore provide a complete range of services to
general aircraft users;

(iv) Ardmore is of particular importance to the Auckland region and the

national economy, with approximately 500 people employed by the

various organisationsoperating at the airport; and

(v) Ardmore is recognised as a national training facility.

Thus, he said, Ardmore is of national and regional importance. Without its

existence, other facilities could not currently absorb the projected growth in air

movements.

[86] He concluded:

Ardmore is the busiest airport in New Zealand. It has more aircraft traffic
than Auckland, Wellington or Christchurch International Airports. In aviation
terms, this airfield is nationally significant and can, in my opinion, be
deemed to be a national strategic asset.20

[87] The importance Mr Foster attributes to Ardmore Airport as a significant part

of New Zealand's aviation reflects the provisions of the Auckland Regional Policy

Statement and the District Plan particularly as it is proposed to be amended by Plan

Change 6. Those instruments recognise the importance of Ardmore and the

Regional Policy Statement gives a clear direction to territorial authorities to provide

for the protection of important infrastructure from reverse sensitivity issues.

20 Foster, briefof evidence, paragraph 46.
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[88] Mr Foster's firm View, was echoed by Mr Day the acoustical consultant

engaged by the airport. Likewise his brief of evidence was exchanged prior to the

agreement reached by the consenting parties and was not presented in support of

their consenting position. Again, we were invited, by consent, to read his evidence

which thus forms part of the Court's record.

[89] Mr Day said:

The Ardmore Tenants and Users Association has submitted that 350,000
aircraft movements per annum should be used as the basis for the airport
noise contours at Ardmore. In my opinion this approach has considerable
sense in that airport planning and noise control guidelines should be based
on long-term planning for this airport. In terms of effects on the surrounding
community, the increase in noise level from the current 200,000 aircraft
movements per annum to 350,000 aircraft movements per annum would
cause an Increase in noise level of approximately 2 - 3 dB. As discussed
previously, this is less than used in other New Zealand airports and would
not generally be detectable by the residents ie the adverse effects would be
minimal. AAL have however agreed to a more conservative 275,000 aircraft
movements per annum".

[90] On the other hand, Mr Roberts, a planning consultant engaged by Ardmore

Airport Limited, was not so definitive. He said:

The proposed noise contours are based on 275,000 aircraft movements per
annum as opposed to the 353,000 aircraft movements per annum used to
define the noise contours as part of the 1996 NOR process. The figure was
agreed on after discussions with PDC and the EWG and compares with the
current 230,000-240,000 aircraft movements per annum. My understanding
is that the maximum capacity of runway 03/21 is 350,000 aircraft
movements with operationai modifications such as air traffic control. As
such, constraining airport movements to 275,000 per annum will only allow
for limited growth in comparison to the capacity of this component of
regional aviation infrastructure. On this basis I could not support a reduction
in noise contours to provide for only 200,000 movements per annum as
requested in the relief sought by J & S Southcombe and J & D Edwards.
This is particularly so when considering the regional policy direction set out
in the ARPS to allow for the efficient operation and growth of regional
infrastructure as described in the followinq sections of my eVidence22

•

And:

I agree that developing contours based on 350,000 movements would
provide greater flexibility for airport operations. However, it would also
impose greater costs on surrounding residents. I therefore consider that
while based on a low growth scenario, implementing noise contours based
on 275,000 movements achieves a minimal sustainable growth level to
address the balance of considerations that in my view is required in such
situations. It allows for an expansion of 25,000 above its historical peak of

21 Day, brief ofevidence, paragraph 12.8.
22 Roberts, brief of evidence, paragraph 100.
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250,000 movements in 1974 and provides an additional 35,000 movements
above recent operational peak (240,000 movements). It will mean that the
airport's operations are able to grow at a minimum low level without being
unduly compromised or representing a reasonable level of effects that aiso
provides assurance to surrounding residents. If complimented by an
appropriate set of land use controls to reflect the "other side. of NZS
6805, it is consistent with the balance required to maintain consistency
with the ARPS provisions requiring avoidance of reverse sensitivity
effects (including cumulative effects) on the safe and efficient operation of
existing regional infrastructure within "rural areas" and those that state plans
should make provision for the avoidance of significant adverse effects on
"amenity values" and the "rural character" of rural areas. In saying this
however, I consider that any reduction in the contours below 275,000
movements would be overly restrictive given the significance of Ardmore
Airport to the regional aviation network and would be unsustainable'3.
(Highlighting ours)

[91] We pause to comment on the highlighted words. The "other side" of NZS

6805, namely an appropriate set of land use controls, referred to by Mr Roberts has

not as yet been implemented. The consent position is that the Council resolves to

proceed to initiate a plan change to make provision for such controls. Without

knowing the details of the proposed land use controls, Mr Roberts is unable to make

an assessment as to whether the proposals are appropriate or not. Similarly, we as a

Court are unable to make such an assessment.

[92] Mr Roberts' conclusions were more conciliatory than those ofMr Foster and

Mr Day. They reflect the evidence of Mr Osbome, a planning consultant who

presented a brief supporting the consenting parties' position. He considered that,

based on the now somewhat dated Auckland Regional Aviation Assessment Study

(1995),275,000 movements would be consistent with growth of approximately 2.5%

over the period 2001-2011. This appears to differ from Mr Foster's finding that

275,000 movements represents less than a 1.9% compound growth.

[93] The difference can be explained by the two witnesses using a different

methodology and, it would appear different base figures. Without cross-examination

it is difficult for us to reconcile the different approaches. However, both Mr Foster

and Mr Osbome respectively opined that: future forecasting is "crystal-ball"

gazinl4 and "a somewhat speculative exercise ,,25.

23 Roberts, briefof evidence, paragraph 184.
24 Osbome, brief of evidence, paragraph 59.
25 Osbome, brief of evidence, paragraph 3.3.4.
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[94] Mr Osborne concluded:

I understand that developingcontours based on 350,000 annual movements
would reflect the theoretical capacity at the aerodrome if there were no
night-time curfews or other such controls in place. While this would retain
maximum flexibility for the aerodrome, I do not believe that this approach is
consistent with the forecasting approach taken in NZS 6805:1992. I also do
not believe that 350,000 annual movements is likely on the basis of
observable long-term trends in aircraft movements at Ardmore. In my view,
establishing noise contours based on 275,000 movements per annum would
provide for a realistic level of growth at the aerodrome and accommodate
any short-term volatility in aircraft movements.

[95] Of interest Mr Park, an aviation consultant who presented a brief on behalfof

the consenting parties had this to say:

The total number of movements should, in my view, allow for reasonable
growth in the airport operations. NZS 6805 suggests a minimum of a 10
year growth projection should be provided for. I agree that 275,000 annual
movements provide a limited scope for the airport to grow its business. I
also note that there is nothing in NZS 6805 that requires planning to be
based on any particular growth scenario.

However as explained at paragraph 36 of my evidence, the decision was
made sometime ago by AAL to accept 275,000 limit. This is a commercial
decision taken by the owner of the facility and it is not contrary to NZS 6805.

[96] There is considerable force in the submission that the noise contours should

be modelled based on the estimated operational capacity of the airport. Ardmore is

an important and significant part of the region's and New Zealand's aviation

infrastructure. All of the parties accepted that this was the case. Moreover, the

Auckland Regional Policy Statement recognises its significance and importance and

the need for its protection.

[97] However, as Mr Allan pointed out, we must not ignore the impacts that the

aerodrome has on the existing surrounding environment. We are required to

recognise the need to balance the competing interests of the airport with those of the

nearby residents. We note the paucity of information presented as to the number of

residents affected and the effects of the airport on them and their activities.

[98] Mr Day directly addressed this issue from an acoustical consultant's

perspective. He premised his comments by the observation that at most overseas

hS\:N."0;.:';":;''. airports the effects of airport noise are not generally considered outside the Ldn 65

l"~ . "«0 \, dBA contour. He told us that in New Zealand it is generally regarded that airport

~, ~J.S;~;~~)~;\ C~~QiSe levels of between Ldn 55 to 65 dBA are regarded as low to moderate and not a
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sensible location for new housing development. Aircraft noise levels above Ldn 65

dBA are regarded as high and not suitable to new residential development.

[99] By an analysis of the projected noise contours, based on 275,000 aircraft

movements, being overlaid on the GIS mapping system, he was able to calculate the

number of dwellings in each contour. He produced a table setting out the number of

dwellings in each contour along with a comparison of other significant airports in

New Zealand. We reproduce this table:

Table No. 1 - Dwellings Within Current Noise Contours

Airport 55-60 dBA 60-65 dBA > 65 dBA

Ardmore 33 26 2

Auckland 1880 230 0

Wellington >5000 2900 380

Nelson 146 10 0

[100] Mr Day pointed out, that Ardmore Airport currently has significantly fewer

dwellings affected by airport noise than the airports listed. He also noted that two

houses inside the Ldn 65 dBA contour are only just inside at Ldn 65 dBA.

[101] Mr Day then discussed the often used "Schultz curve" developed from a

number of overseas surveys. It shows the percentage of people highly annoyed

versus the noise level (Ldn dBA). More recently, analysis by Bradley of particular

overseas airport studies, indicated that community response to airport noise is

significantly greater than the Schultz curve which applied to general transportation.

[102] By multiplying the number of dwellings by the national average of 2.4

persons per dwelling, Mr Day was able to produce a table that gave a comparison of

the number of people likely to be annoyed under the current noise contours, the

future noise levels and the differential or increase in number of people highly

annoyed. We reproduce this table:
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Table No. 2: Number of People Highly Auuoyed

Airport Current Contours Future Contours Increase in People
Hiahlv Annoved

Ardmore 31 40 9
Auckland 1000 3200 2200
Nelson 76 178 102

[103] With regard to contours based on 350,000 movements per annum Mr Day

said:

In terms of effects on the surrounding community, the increase in noise level
from the current 200,000 movements per annum to 350,000 per,annum
would cause an increase in noise level of approximately 2-3 dB, As
discussed previously, this is less than used at other New Zealand airports
and would not generall~ be detectable by the residents ie the adverse
effects would be minimal·,

[104] While Mr Day's evidence addresses the effects on humans, there is no direct

evidence of likely effects on existing activities such as the small research facility

operated by the University and the various livestock activities that we understand are

carried out relatively close to the airport,

[105] We are thus not in a position to adequately determine what is the appropriate

balance to give effect to the purpose of the Act as set out in section 5 and elaborated

on in sections 6, 7 and 8, The importance of Ardmore by its contribution to the

existing aviation infrastructure cannot be underestimated, To restrict the operation

of the airport and limit the growth of activities below the capacity of the aerodrome

would result in the under use of a valuable infrastructure resource, contrary to the

statutory directions contained in sections 7(b) and 7(g),

[106] Ardmore is a resource which is likely to be put under pressure as the region's

population continues to grow, It is well known to this Court that the Auckland

region's transport infrastructure has been put under enormous pressure by the

sprawling urbanisation of rural land arising from the region's population growth, In

fact the region's transport infrastructure has not developed commensurately with

population growth,
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[107] To under use an existing resource such as the Ardmore Airport should not, in

our view, be permitted unless there is evidence which establishes to an appropriate

standard, that the purpose of the Act will be better promoted by so doing.

Unfortunately the lack of evidence is such that we are unable to make an informed

decision.

[108] Based on the evidence we have read, it is our tentative view that the airport's

potential should not be unnecessarily compromised. Based on Mr Day's evidence

the effects would be minor. As we have noted, he said, that in terms of the

surrounding community, an increase in noise level from the current 200,000

movements per annum to 3~0,000 per annum would cause an increase in noise levels

ofapproximately 2-3 dB. This would not generally be detectable by the residents.

[109] However we are mindful of Mr Allan's submissions, to the effect that the

need to protect the airport's potential needs are to be balanced against the interests of

the residents and their activities. These are matters that are directly related to the

statutory directions contained in sections 7(c) and 7(f). But we have no evidence

before us which enables us to undertake such a balancing exercise.

[110] To do so we require evidence relating to such matters as:

(i) the area of land affected by air noise contours based on 350,000

movements per annum; and

(ii) the number of people affected and the manner in which they and their

activities will be affected.

[111] Importantly, as we have said, NZS 6805:1992 provides for a two-pronged

approach - noise management controls on the one hand and land use planning

controls on the other. The two need to be considered as a composite package for

reasons we will elaborate on in discussing Issue 3.

[112] Mr Gould submitted that the appropriate level of use of the airport is a matter

to be determined by Ardmore Airport Limited as both the airport operator and the

requiring authority. The consequent noise controls should be determined by

reference to that level ofuse.
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[113J We agree to the extent that it is not appropriate for this Court to direct a

requiring authority how to use its airport. That is an executive decision to be made

by the requiring authority. However, in this instance, it is Plan Change 6 which sets

the noise contours. In assessing what the appropriate contours should be in the plan

change is a resource management issue to be determined under the provisions of the

Act. Having set the level of the contours other consequential land use controls

follow. It is therefore necessary that the base level for those contours are set at a

sustainable level.

Issue 2 - the type of current controls which relate to the operation of the

airfield, and. whether those that are appropriate should be contained in Plan

Change 6 or the designation

[114J The tenants and users were concerned that there are number of controls

included in Plan Change 6 which relate to the operations of the airfield, and which

seek to control flights from the airfield, and the noise that is generated by those

flights.

[115J The issues ofconcern relate to the controls on:

(i) flying curfews;

(ii) training flights;

(iii) noise controls and limits;

(iv) airport management;

(v) ex-militaryjet flights;

(vi) noise management plan; and

(vii) air shows

[116J It is the view of the tenants and users that these controls are more properly

contained within the designation, if at all, as they are matters of airfield management,

rather than appropriate for regulatory attention. It was the submission of the tenants

and users, that the notice of requirement, if it had followed the intent of NZS:6805,

would have set out the noise contours, and provided for the airport to be managed to

each of those limits. That would have identified both an air noise boundary and an

,"'_~"" outer control boundary. Those boundaries would be calculated from the noise

1~;0;;~~~~\", generating activities of flights from the airfield, and establish the noise impact that'z t?» ,~,<\ \ the airfield may have.
( L;1"\:-~'~-~~/' \ P \P "('1.":"'" i ~_ ,!

Z.,I'\\ ~·~)b'· I ~:,::; V
~ t J;.~·.:.)L ! ';::r1J

:~;,; ··:;;;J{'!;~.')'&\~{H ardmoreairfield& ors (decisionj.dcc (sp) 34

0ltrCDUB:\ \'i-

---'---~-'~"-'----------



[117] Mr Cowper submitted:

The boundaries are calculated on the basis of the noise of the aircraft which
use the airfield, with penalties applied depending on the time of day or
flights, and the mix of aircraft that are using the airfield. The boundaries
therefore are based on an assumed number of flights by an assumed mix of
aircraft, at an assumed range of times. Any change to anyone assumed
parameter would require an adjustment to another assumed parameter to
enable those noise limits to be met.

[118] In Mr Foster's language, the boundaries "represent an overall noise budget

or 'bucket of noise' for the airport operators to then decide how to allocate and

manage on a daily basis?",

[119] The noise control boundaries thus assume a range of flights, and allow

airfield management to ensure that the boundary limits are maintained. It was said

by Mr Cowper to be a duplication to regulate and then have separate controls on the

number of such flights, since such controls are already implicit in the air noise

boundaries that have been established.

[120] Mr Cowper submitted that the noise management plan, provided for in the

district plan, is more appropriately contained as a mechanism in the designation,

identifying methods for achieving compliance of the noise controls.

[121] In considering this issue we were particularly referred to the evidence of

Mr McCreadie, Mr Putt, Mr Foster and Mr Day. In our view the evidence which

most directly address this issue is the evidence of Mr Ronald Eugene Reeves, an

internationally recognised acoustical engineer specialising in transportation noise

and air quality. His brief of evidence was presented in support of the consenting

parties.

[122] It was Mr Reeves' view that the use of the noise contours alone is not always

sufficient to adequately control airport noise. He pointed out that the use of the Ldn,

which is a cumulative noise metric designated to summarise the complexities of the

noise environment into a single number, does not adequately express the totality of

the effects of noise on critical human activities such as communication or sleep. In

addition to those limitations, he said that the unique nature of the aircraft noise

environment at many general aviation airports, and Ardmore in particular, indicate

that additional methods of analysis are indicated. For this reason, he said, many
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countries provide for additional analysis and controls based on SEL, time of day

(curfews), or other operational controls to protect community amenity and wellbeing.

(123] Of Ardmore he said:

Ardmore airport is unique from most other airports in respect to composition
of the noise environment. Operations at Ardmore consist of operations by
aircraft with widely differing noise characteristics. The EMJ aircraft are
arguably among the ioudest in the world with. the exception of high
performance military aircraft and the now retired British Airways and Air
France Concorde which use after burning or reheated engines. Conversely,
the training aircraft operating from Ardmore Airport are among the quietest
aircraft. In such instances, it is necessary for airports to delineate the Ldn
contribution of the various aircraft types or identify other control measures
as approprlate'".

[124] He then referred to the New Zealand Standard and m particular noted

paragraph 1.1.4 which says:

The Standard provides the minimum requirement needed to protect people
from the adverse effects of airport noise. A local authority may determine
that a higher level of protection is required in a particular locality, either
through the use of the air noise boundary concept or any other controi
mechanism.

[125] He then referred to the various controls which are the concern of the tenants

and users and concluded:

The combination of Ldn contours and the supplementary control measures
as provided by the NewZealand Standard are required at Ardmore in order
to assure amenity and wellbeing. It is my opinion that the measures
proposed in Plan Change 6 provide a balanced, prudent, and practical
methodology consistent with the New Zealand and international practices
for ensuring the continued long term aviation activities at Ardmore Airport in
view of community amenityand wellbeing concerns".

[126] We were impressed with Mr Reeves' brief of evidence. This was so despite

the fact that he was not cross-examined. Unfortunately, we did not have the

opportunity of cross-examination to have his hypothesis more closely tested.

[127] On the evidence before us, we are tentatively of the view, that at least some

of the additional measures proposed, and which are the concern of the tenants and

users, address the unique characteristics of Ardmore Airport. However, for reasons

that will become more clear when we discuss Issue 3, we consider that the proposed

restrictions need to be considered as part of a complete package which includes land

28 Reeves, brief of evidence, paragraph 4.3.
29 Reeves, brief ofevidence, paragraph 4.9.
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use controls within the identified noise boundaries. One should not be considered

without the other. To do so may well lead to an unbalanced decision.

[128] It may well be, that from an administrative point of view, and in the interests

of the requiring authority, such additional controls would be more conveniently

placed in the notice of requirement and designation. However the requiring

authority has chosen not to do so. That is an executive decision. As such we are not

in a position to interfere with it.

Issue 3 - the need for land use controls within the identified noise boundaries

[129] The third concern of the appellants was the lack of any land use restrictions

around the airport. The noise boundaries identify the area affected by airport noise.

NZS 6805 proceeds on the basis that the boundaries both identify the scope of the

obligations of the airport operator and managing its noise, and also identify the areas

within which land use controls are needed.

[130] Mr Foster said:

I note to date that PDC has chosen not to introduce, via proposed Plan
Change 6, a prohibition on new noise sensitive users inside the ANB for
Ardmore, nor has it introduced restrictions on sensitive activities and the
OCB without appropriate acoustic treatment. This, in my o~inion, is a
serious omission that should be rectified as a matter of urgency" .

And again:

There is no major international or provinciai airport in New Zealand
operating or intending to operate in the future, without this tiered approach
to the management airport noise. Clearly, Ardmore is out of step and the
blame for the present situation lies with PDC31

•

[131] Mr Foster's views were echoed by Mr McCreadie, Mr Putt and Mr Day.

37ardmore airfield & ors (decision).doc (sp)

[132] As Mr Cowper said, the Papakura District Council now acknowledges the

need for such provisions. They have indicated that they will be introduced by way of

a further plan change in nine months time. No detail of the proposed rules are given,

and of course, such provisions would be subject to objection and appeal, and mayor

may not provide adequate controls. In the meantime there is a possibility of urban

development continuing to crowd the airport's boundaries.

. 30 Foster, brief of evidence, paragraph 28.
Foster, briefof evidence, paragraphs 28 and 30.



[133] Mr Foster pointed out that NZS 6805 is concerned with both the land use

planning and the management of aircraft noise in the vicinity of an airport, for the

protection of community health and amenity values. The setting of noise boundaries

protects the airport from residential encroachment and also ensures that the

neighbouring residences are not exposed to unreasonable noise from the airport.

[134] The Standard also recommends that inside the air noise boundaries, new

noise sensitive activities (including residential) should be controlled by land use

planning. In some instances such development should be prohibited. In other

instances such development should be discretionary with provision for acoustic

insulation.

[135] Mr Day pointed out that the procedure at most other airports has been that the

airport agrees to place within the designation, noise controls on its operation. The

balancing arm ofNZS 6805 is that the Council then agrees to put land use controls in

the district plan to avoid incompatible land use and subsequent reverse sensitivity

effects on the airport.

[136] We are satisfied that the Papakura District Council has been remiss and guilty

of a serious omission is not making provision for land use controls as part of the

package. The Council now accepts its responsibility and proposes to initiate a

further plan change to introduce land use controls within a period of nine months.

The detail of such controls is in our view necessary for us to make an informed and

balanced decision on the first two issues, Without knowing what those land use

controls will finally be, we are not in a position to adequately assess the balance

between the airport's importance as a significant piece of aviation infrastructure and

the amenity of the local surrounding community. We are ofthe view that a complete

package needs to be considered when undertaking such a balancing exercise.

[137] We thus propose to give an interim decision which we hope will be of some

assistance to the parties in progressing this matter.

[138] We had considered, at the suggestion of some counsel, to give directions

under section 293 of the Act with regard to the land use planning provisions. We

accordingly invited submissions from counsel and we thank counsel for their

L~r~~EC0:»j~'.\ d~tailed submissions. ~owever on.reflection and h~ving .r~~d the submissions we

, ("'(', >. <, ':'" \ thmk the most appropnate course IS for the Council to initiate a plan change as
~ l, , .\» \ ~

'J ('J~).:b_ i' \ \, -..l \

~ ~r\\ ," ,I :Z~l'
:;-; I IT \, l J I,
,;L L,I -, :, ,,'. ',-"/j
(::::J:,; \::::, ;."'~'.'/.yl'~ij f ardmore airfield & ors (decisionj.doc (sp) 38

~
'~.~----c reo. .

liFt('('lji'\ \':,"'~
~:~~?~



indicated within nine months. We think that is the most appropriate course. These

proceedings are to be put on hold until such time as the plan change for the land use

planning provisions catches up.

Determination

[139] We accordingly direct that these proceedings are to be put on hold until such

time as the Papakura District Council initiates a plan change to make provision for

land use planning within the noise contours, and the proposed plan change reaches a

position that will enable these proceedings to be finally determined. The Council is

to file a memorandum with the Court on or before Monday, the 31 October 2005

setting out the stage that the. proposed plan change has reached. A copy of the

memorandum is to be served on the other parties.

[140] When the proposed plan change has reached the stage when these

proceedings can then be finally determined a judicial conference in Court for

Chambers is to be held to propose a timetable for the efficient determination of these

proceedings. If the decision ofthe Council on the proposed plan change is appealed,

any such appeal is to be heard together with these proceedings.

[141] Costs are reserved.

DATED at AUCKLAND this

For the Court:

day of 2005.
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Appendix 1
In the Environment Court

under: the Resource Management Act 1991

in the matter of: a Notice of Requirement by Ardmore Airport Limited for

alteration to designation and Proposed Plan Change 6 to

the Papakura District Plan

between: Papakura District Council (RMA 0793/03)

J &. K Antunovich (RMA 0813/03)

University of Auckland (RMA 0802/03)

Ardmore Residents Action Group Incorporated
(RMA 0816/03)

Manukau City Council (RMA 0818/03)

J &. S Southcombe (RMA 0817/03)

Appellants

(Contd)

Joint Memorandum of Counsel in Support Of Draft Consent Order

Dated:
Hearing Date:

3 November 2004
10 November 2004 RECEiVED
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and: Ardmore Airport Limited

Respondent

and between: Ardmore Airport Limited (RMA 0644/03)

New Zealand Warbirds Association Incorporated
(RMA 0643/03)

Ardmore Airfield Tenants and Users Committee
(RMA 0646/03)

J 8< S Southcombe and J 8< D Edwards (RMA
0655/03)

University of Auckland (Physics Department) (RMA
0654/03)

Ardmore Residents Action Group Incorporated
(RMA 0656/03)

Jet Imports Limited (RMA 0647/03)

Manukau City Council (RMA 0657/03)

Appellants

and: Papakura District Council
Respondent
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JOINT MEMORANDUM OF COUNSEL IN SUPPORT OF DRAFT

CONSENT ORDER

MAY IT PLEASE YOUR HONOUR:

3

(

1 These appeals relate to the establishment of noise contours and

provisions relating to the control of noise at Ardmore Aerodrome

(the Aerodrome). In September 2001 Ardmore Airport Limited
(AAL) as the owner and requiring authority for the Aerodrome

issued a notice of requirement (NOR) for alteration to Its current

designation to incorporate for the first time, provisions relating to
the control of noise generated by airport users. This was
accompanied by Proposed Pian Change 6 (PC6) to the Operative
Papakura District Plan (District Plan), initiated by Papakura District

Council (PDC), which seeks to alter the District Plan to include

provisions which link to the designation, in particular by providing

noise contours around the Aerodrome. The two processes are
mutually supportive and interdependent for their effect.

2 Submissions were received on PC6 and AAL's NOR, and a hearing
took place in July 2002 before independent Commissioners

appointed by the Council. The Commissioners issued their

recommendations in December 2002. The Council issued a decision

in Juiy 2003 which amended the Commissioners recommendations

on PC6 and the NOR. The Council recommended that AAL confirm
its NOR for an aiteratlon to its existing designation, subject to

certain modifications and conditions.

3 In August 2003, AAL accepted PDC's recommendation to confirm the

designation but rejected the modifications made by PDC.

4 In September and October 2003, 15 appeais and a number of s274

notices were filed.

5 On 6 May 2004, the Court advised the parties that RJ & CJ Carr (a

s274 party) had withdrawn from the proceedings as an interested

party.

SETTLEMENT PROPOSAL BY MAJORITY OF THE PARTIES

6 Since the appeals were lodged, the parties have entered into

discussions. As a consequence, the majority of parties have now
reached agreement as to a settlement of the appeals on PC6 and

AAL's designation. Those parties are AAL, PDC, Manukau City
Council (MCC), Ardmore Residents Action Group (ARAG), University
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of Auckland, J&S Southcombe, J&D Edwards and J&K Antunovich, as

well as the majority of s274 parties (collectively referred to in this

Memorandum as the 'majority of parties').

7 The essential features of the agreed settlement between the

majority of parties are shown in the attached draft Consent Order.

In particular the majority of parties have agreed to amendments to
the provisions of PC6 and AAL's designation as set out In more detail

below.

8 The Ardmore Tenants and Users Committee (Tenants and Users),

have not agreed to the draft Consent Order, and consequentiy
lodged a Memorandum with the Court dated 14 October 2004 (the

October Memorandum) indicating that they wish to pursue their

issues on appeal at the hearing. The majority of parties understand

that Jet Imports Limited (Jet Imports) and New Zealand Warbirds
Association Limited (Warbirds) aiso do not agree with the position

reached in the draft Consent Order, but those parties have not
lodged any evidence or any memoranda with the Court setting out

their position.

AMENDMENTS TO PROPOSED PLAN CHANGE 6 TO THE

OPERATIVE PAPAKURA DISTRICT PLAN

Noise contours
9 A number of parties sought that the noise contours be based on a

number of movements different to the 275,000 movements

provided for in the noise contours in Council's decision.

10 Appeal 0646/03 (Tenants and Users) sought noise contours based

on 350,000 movements per year and recognition of the Aerodrome's

capacity to accommodate that number of movements.

11 Appeals 0655/03 (Southcombe/Edwards) and 0656/03 (ARAG)
sought noise controls that excluded ex-military jet aircraft and were

based on a lower and more realistic (but unspecified) number of

aircraft movements per year.

12 Noise experts on behalf of AAL and PDC have undertaken further

remodelling of the contours, includlnq refinements due to updates in
the INM modelling used to develop the contours and the inclusion of

helicopter flight tracks.

934687.02
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13 Consequently, the parties to the draft consent order have proposed

that the contours be established as set out In Appendix A to the

draft Consent Order, based on the following:

13.1 275,000 movements; and

13.2 A Single Event Noise Level (SEL) of 115dBA for all new
aircraft intending to operate from the Aerodrome.

14 The majority of parties understand that the Tenants and Users, Jet
Imports Limited, and the Warbirds do not accept the revised

contours as shown in the draft Consent Order, and maintain their

position that the contours should be based on a larger number of

aircraft movements.

5

(
15 Therefore, it is submitted that this issue requires determination by

the Court at the hearing.

Definitions
Activities Sensitive to Aircraft Noise (ASANs) .

16 Appeal 0657/03 (MCC) sought the inclusion of a definition of

'Activities Sensitive to Aircraft Noise' to provide gUidance as to the

matters that will be considered in assessing applications for

discretionary activities within the Outer Control Boundary (OCB) and

Air Noise Boundary (ANB) as envisaged by the proposed Rule

8.14(t). It is proposed that this definition be included.

Ex-Military.Jet aircraft
17 Appeal 0644/03 (AAL) sought that the definition of 'Ex-military Jet

aircraft' as publicly notified and recommended by the

Commissioners be reinstated, as the definition as amended by the

Council was capable of encompassing all jet aircraft. For similar

reasons, appeal 0647/03 (Jet Imports) sought removal of the

definition altogether.

18 The majority of parties propose to reinstate the definition of 'Ex

Military Jet aircraft' as publicly notified and recommended by the

Commissioners. The majority of parties believe that this would

address Jet Imports concerns, but have not been abie to confirm

that with the appeilant.

934687.02
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The Council inserted a definition of 'Public Holiday', which was not

included in PC6 as notified. Appeal 0644/03 (AAL) did not oppose

the inclusion of a definition of 'public holiday' but rejected the



6

Inclusion of ANZAC day as this would prevent commemorative

flyovers on that day.

20 The definition of 'Public Holiday' inserted by the Council is now
largely superfluous, and It is proposed by the majority of parties to

delete it. No other party has appealed this definition and therefore

it Is submitted that this Issue does not require determination DY the

Court at the hearing.

Section 6.8- Reasons for Policies and Anticipated Results
Introduction of land use restrictions

21 Appeal 0644/03 (AAL) sought amendment to Rule 3.1- Reasons for

Policies to refiect a commitment by PDC to implement a further plan
change introducing land use restrictions consistent with the

principles of NZS 6805. Appeal 0646/03 (Tenants and Users)
sought the use of NZS 6805 In full for land use controls for the

contoured areas.

22 The majority of parties propose that Section 6.8- Reasons for

Policies be amended to require the Council to notify a further plan

change introducing addltionai land use restrictions on activities
within the ANB and OCB consistent with the principles of NZS 6805,

within 9 months of the provisions becoming operative.

23 The majority of parties submit that this amendment would address

the concerns of the Tenants and Users. However, in its October

Memorandum Counsel the Tenants and Users has listed this matter

as an outstanding issue to be determined at the hearing.

Anticipated Results
24 Appeal 0657/03 (MCq sought an amendment to Policy 6.8 to refiect

the obligation to baiance the need for the Aerodrome to function

efficiently and effectively, with the need to address the impact of
aircraft noise on the surrounding community.

25 The majority of parties propose to reword this section to better

reflect the requirement for balancing of these needs.

26 Appeai 0644/03 (AAL) sought deletion of the words 'fixed wing
aircraft' from the Anticipated Results section, as it is a misnomer to
describe the noise contours as 'fixed wing aircraft noise contours',

as they inciude noise from helicopters.

27 The majority of parties propose to delete the words 'fixed wing

aircraft' from the Anticipated Results section.
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28 For clarification, It is also proposed to delete the words

'discretionary activities' In reference to applications on land within

the ANB and OC6, as activities within this area could be other than

'discretionary' activities.

29 No other appeais have been lodged on the above amendments, and

therefore it Is submitted that these issues do not require

consideration by the Court at the hearing.

Rule 8.14(t) - assessment criteria
30 Appeal 0657/03 (MCC) sought the Inclusion of specific assessment

criteria with which to assess adverse effects arising from an activity
on the operation of the Aerodrome.

7

( 31 It is proposed to include assessment criteria in Rule 8.14(t) as set

out in Appendix A of the attached draft Consent Order. This

amendment links to the definition of ASANs outlined at paragraph
16 above.

32 No other party has appealed this matter, and therefore it is

submitted that the Court is not required to consider this issue at the

hearing.

Clause 6.3 - Resource Management Issues, Clause 6.4 
Resource Management Strategy, Policy 6.6.1.3, Clause 6.8.6
- Ardmore Aerodrome Zone Description

33 Appeal 0657/03 (MCC) sought amendment to Clause 6.3 to reflect

the operational nature of the Aerodrome and greater recognition of .

the Aerodrome as an important facility for the general aviation

Industry. The appeal sought amendment to Clause 6.4 so that the
resource management strategy corresponds with the noise rules in

PC6.

34 The appeal aiso sought to amend Policy 6.6.1.3 to clarify that the

noise controis In PC6 and the Noise Management Plan (NMP) should

be considered together to control aviation Industry noise emissions.
The appeai sought that the reference to specific noise management

controls being independent from other industrial zone noise controls

be removed together with the reference to best practicable option.

Similarly, the appeal sought amendment to clause 6.8.6 to remove

reference to the noise management regime being independent to

the industrial zone general noise controls.

35 The majority of parties propose to amend Clauses 6.3, 6.4 and 6.8.6
to reflect the above. Policy 6.6.1.3 is also proposed to be amended,
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and now adequately addresses MCC's concerns. No other party has

appealed on these matters, and therefore it is submitted that the

Court is not required to consider these Issues at the hearing.

Clause 6.14.5 - Outcomes

36 Appeal 0657/03 (MCC) sought to amend Clause 6.14.5 as it was
submitted that this Implied that there might be unnecessary controls

on aviation activities at the Aerodrome.

37 It is proposed to amend Clause 6.14.5 as requested by appeal
0657/03. No other party has appealed this issue, and It is therefore
submitted that the Court is not required to consider this issue at the
hearing.

Ardmore Aerodrome Zone: Clauses 6.14.6- Objectives and

Policies
38 Appeal 0644/03 (AAL) sought deletion of Policy 6.14.6.2.8, which it

asserted sought to restrict Ex-Military Jet movements. Appeal

0647/03 (Jet Imports) sought deletion of the Policy for similar

reasons.

39 AAL is satisfied with the agreement reached between the majority of

parties as outlined in the draft Consent Order and does not wish to

pursue this point on appeal. However the appeal by Jet Imports
Limited remains and therefore it is submitted that the Court is

required to consider this issue at the hearing.

Clause 6.14.7 - Explanation
40 Appeal 0657/03 (MCC) sought deletion of reference to the

Aerodrome 'not be(lng) unnecessarily constrained' as it Ignores the
need to protect the surrounding community and suggests such

protection may, on occasion, be unnecessary.

41 The majority of parties propose that the Explanation be amended to

remove the phrase 'it should not be unnecessarily constrained'. As

no other appeals were lodged on this issue, it is submitted that the

Court is not required to consider this issue at the hearing.

Rule 6.14.9.2- Maximum Noise Level from any Aircraft
42 A number of parties appealed PDC's decision on the maximum

permissible noise level (SEL) limit from aircraft operating from the

Aerodrome. The SEL limit was originaliy Imposed foilowing a
concession by AAL that no new 'noisier' EX-Military Jets than

currently operating from the Aerodrome, would be allowed to be

permanently based at the Aerodrome.

934687.02

8



43 The Commissioners' recommendations imposed an SEL of 125 dBA

at the measurement point. PDC's decision amended the ruie to
reduce the maximum permissible noise level from SEL 125 to SEL

100 dl3A between the hours of.8.00pm and 7.00am Monday
Saturday and on Sundays and Pubilc Holidays, and SEL 125 dBA at

all other times.

9

(

44 Appeal 0644/03 (AAL) sought reinstatement of the Commissioners'

recommendations on the basis that the new rule posed an

unreasonable restriction on AAL's operations and would be
cumbersome to administer. Similarly, appeal 0643/03 (Warbirds)

sought that changes made by the Council to the Commissioners
recommendations be rescinded. Appeals 0646/03 (Tenants and

Users) and 0647/03 (Jet Imports) sought removal of the SEL
controls altogether.

45 Appeals 0655/03 (Southcombe/Edwards), 0656/03 (ARAG) and
0654/03 (University) sought that the SEL limit be reduced to

100dBA at all times.

46 Appeal 0657/03 (MCC) sought that a lower SEL limit be Imposed,

with' an exemption for Ex-Military Jets that currently operate above

that level. The appeal also sought that a more certain

measurement point be articuiated and that it be legally accessible

by the Council and AAL.

47 The parties to the draft Consent Order propose that Rule 6.14.9.2

be amended as set out in the Annexure A to the attached draft
Consent Order. Essentially It is proposed that the SEL limit for any

aircraft operating from the Aerodrome be set at 115dBA, with an
exemption for aircraft based at the Aerodrome on 1 July 2004. This

would allow the existing Ex-Military Jets based at the Aerodrome to

continue their activities, subject to the restricted flight hours and

restricted number of movements, described later in paragraphs 52

55 and 62-68. The proposed Rule specifies that the movements of
the Hawker Hunter (the noisiest Ex-Military Jet based at the

Aerodrome) be limited to a maximum of 58 movements per annum

from the total limit of 180 movements.

48 The Rule retains the measuring point as on runway centre line, 1700

metres forward of the commencement of takeoff roll, as this

measuring point is convenient for the measurement of new
potentially noisy Ex-Military Jets at other airports for certification

purposes, before they are allowed to fly at the Aerodrome.

934687.02
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49 The proposed Rule also provides an exemption for aircraft brought

to the Aerodrome for maintenance and/or restoration to undertake

essential flight checks and departure from the Aerodrome, and

specifies that these movements will be included In the total
allocation of 180 movements per annum for the Ex-Military Jets.

50 The Rule allows PDC to request a certificate from an appropriately

qualified acoustic consultant for aircraft which have the potential to

exceed the maximum SEL before the aircraft can fiy from the

Aerodrome. It is also proposed to amend the Rule to require such a

certificate to be provided to PDC within 6 weeks of the request.

10

( )

51 However, the majority of parties understand from the Tenants and
Users October Memorandum that this party wishes to pursue its

appeal in relation to noise controls and limits, and therefore it is
submitted that this issue will need to be considered by the Court at

the hearing.

Rule 6.14.9.3 - Restrictions on Flight Hours
52 Appeal 0644/03 (AAL) sought that the curfew on circuit training and

scheduled flights be reinstated from between 'iOpm to 7am' to

'10:30pm to 7am' as notified in PC6. It was submitted that
imposing a curfew of 'iOpm to 7am' constituted an unreasonable

restriction on airport operations. For similar reasons appeal
0646/03 (Tenants and Users) sought a removal of the limits on

circuit training.

53 Appeals 0655/03 (Southcombe/Edwards) and 0656/03 (ARAG) both

sought that hover training practice and sling load training be limited

to the hours of Bam to 5pm (NZLT) Monday to Friday.

54 The parties to the draft Consent Order have proposed an extension

to the curfew for circuit training until10:30pm in the summer

months, to allow sufficient time for night circuit training. The
proposed Rule also clarifies that night training is further restricted

on Sunday evenings. Paragraph (f) of the proposed rule allows
variations to these restrictions under limited circumstances, as

approved by the Ardmore Airport Noise Consultative Committee,

although not beyond llpm NZLT.

55 However, the majority of parties understand from the Tenants and
Users October Memorandum that this party wishes to pursue its

appeal in relation to flying curfews and training flights, and
therefore it is submitted that this issue will need to be considered by

the Court at the hearing.
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Ex-Military Jets and other jet aircraft
56 As noted above, appeal 0644/03 (AAL) appealed both Policy

6.14.6.2.8 and Rule 6.14.9.2 on the basis that these provisions

placed unreasonable restrictions on airport operations (in particular,
on EX-Military jet aircraft).

57 Appeal 0643/03 (Warbirds) appealed Policy 6.14.6.2.8 and Rule

6.14.9.4 (described in more detail at paragraphs 62-68 below)

which It asserted attempted to restrict movements of Ex-military Jet
aircraft.

58 Appeal 0647/03 (Jet Imports) sought removal of the definition of

'Ex-Military Jet' aircraft altogether, and removal of the limits on Ex

Military Jet aircraft in Rules 6.14.9.2 and 6.14.9.4.

59 Appeal 0646/03 (Tenants and Users) sought removal of limits on jet

movements, SEL controis and other controls on aircraft overfiying
events.

60 Appeals 0655/03 (Southcombe/Edwards), 0654/03 (University) and

0656/03 (ARAG) all sought that the use of jet aircraft from the

Aerodrome be a prohibited actlvlty. The parties are satisfied with

the agreement reached between the majority of parties as outlined
in the draft Consent Order and do not wish to pursue this point on

appeal.

61 In order to address concerns relating to the operation of jet aircraft

at the Aerodrome, the majority of parties propose to insert a new
paragraph (c) into Rule 6.14.9.3, which provides for a night curfew
on business jet aircraft that are not EX-Military Jets.

Rule 6.14.9.4 - Ex-Military Jet movements
62 Appeal 0657/03 (MCC) sought that the number of Ex-Military Jet

movements be reduced to a number that reflects the current level of

Ex-Military Jet movements, as it was not aware of any evidence that

suggests an increased number of movements is required.

63 As noted above at paragraph 60, appeals 0655/03

(Southcombe/Edwards), 0654/03 (University) and 0656/03 (ARAG),

all sought that the use of jet aircraft from the Aerodrome be a

prohibited activity.

64 Appeal 0646/03 (Tenants and Users) sought removal of the limits on

jet movements, as It was submitted that the controls are

unreasonable, unduly restrictive and ultra vires.

934687,02
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65 Appeal 0647/03 (Jet Imports) sought that the limit of 170

movements per annum on Ex-Military Jet aircraft be removed, as

there is no reason to treat these aircraft any differently to other

types of aircraft. It was submitted that the limit of 170 movements

would not allow pilots of the current Ex-Military Jet aircraft to

remain proficient, let alone provide for new aircraft to come to
Ardmore. It was submitted that if a limit must be set, it should be a

minimum of 750 movements per annum.

66 Appeal 0643/03 (Warbirds) sought deletion of Ruie 6.14.9.4
restricting Ex-Military Jet aircraft movements.

67 Appellants 0657/03 (MCC), 0655/03 (Southcombe/Edwards),
0654/03 (University) and 0656/03 (ARAG) are satisfied with the

agreement reached between the majority of parties as outlined in
the draft Consent Order and do not wish to pursue this point on

appeal. Therefore, the majority of parties do not propose to make
any further changes to the Ruie as per the Council's decision.

68 However, the majority of parties understand from the Tenants and

Users October Memorandum that this party wishes to pursue its

appeal in relation to Ex-Military Jet movements, and therefore it is

submitted that this issue will need to be considered by the Court at

the hearing.

Rule 6.14.9.6 - Engine Testing
69 Appeals 0655/03 (Southcombe/Edwards) and 0656/03 (ARAG)

sought the introduction of a requirement that any engine testing is

to take place within the engine testing enclosure, with no
exemptions. The parties are noW satisfied that not all aircraft can

be safely tested within the confines of the engine testing enclosure,

and therefore are not pursuing this issue on appeal.

70 In this regard, the draft Consent Order reflects the Council's
decision with amendments to paragraph (ii) and the Explanation to

reflect the fact that the engine testing enclosure has been

constructed.

Rule 6.14.9.7 - Airshow
71 Appeai 0646/03 (Tenants and Users) sought removai of the limits on

airshows.

72 The majority of parties do not propose to make any changes to the

Rule In the Council's decision. However, the parties understand
from the Tenants and Users October Memorandum that this party

934687.02
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wishes to pursue its appeai in relation to airshows and therefore it is

submitted that this issue will need to be considered by the Court at

the hearing.

Rule 6.14.9.8 - Noise Management Plan

73 The Noise Management Plan (NMP) is part of the 3-tiered approach

to managing Airport noise, developed following detailed discussions

between AAL and PDC. Essentially, the three tiers are:

73.1 An alteration to the existing designation for the Airport to

replace outdated provlsions and require compliance with
specific noise management provisions included in the District

Plan;

73.2 PC6 to the District Plan repiacing outdated provlslons and

introducing specific noise management restrictions on airport

operations Within the ambit of the RMA; and

73.3 Implementation of the NMP to deal with matters outside

PDe's jurisdiction, which needs to contain some fleXibility with

regard to control over aircraft in flight to enable timeiy future

safety and operational changes.

74 The NMP made provision for an 'Environmental Working Group' to

deal with issues arising from the NMP.

75 Appeal 0644/03 (AAL) sought reinstatement of Rule 6.14.9.8 as

notified, which required a 60% majority of the EWG before changes
could be made to the NMP (as PDe's decision amended the majority

to 55%).

76 Appeal 0644/03 (AAL) also sought removal of an amendment to

Rule 6.14.9.8 and the Explanation by PDe's decision Which provided

that the NMP'may impose more stringent requirements on the

operation of Ardmore Aerodrome than those contained in Rule

6.14.9', as the amended rule, including modifications, may result in
operation restrictions that are unsafe and unworkable.

77 Appeal 0646/03 (Tenants and Users) sought restoration of the

existing arrangements for the EWG, as the change to the majority

requlrernent is inappropriate and unreasonable.

78 Appeals 0655/03 (Southcombe/Edwards), 0656/03 (ARAG) and
0654/03 (University) sought incorporation into the District Plan of all

operational matters in the NMP that have a direct bearing on the

934687.02
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noise contours. Appeals 0655/03 (Southcombe/Edwards) and

0656/03 (ARAG) sought listing in the District Plan of the minimum
requirements to be included In the NMP.

79 Appeals 0655/03 (Southcombe/Edwards) and 0656/03 (ARAG) also
sought deletion of the helicopter descent segment from the NMP and

insert of a Rule in District Plan requiring all helicopters arriving or

departing from the Aerodrome to cross the perimeter boundaries at

500 feet above ground level (AGL). Appeal 0654/03 (University)
sought a new rule requiring the NMP to contain as a minimum
standard that all aircraft movements be at least 1000 ft in any
direction away from the University of Auckland's Ardmore Field

Station.

14

.: 80 Appeals 0655/03 (Southcombe/Edwards), 0656/03 (ARAG) end
0654/03 (University) also sought insertion of a new Ruie requiring
the NMP to be approved by PDC before it adopts PC6, and insertion
of a new rule requiring an EWG.

81 Appeal 0657/03 (MCC) sought that the NMP be available for public

inspection and that the matters to be covered in the NMP are clearly

articulated.

82 As explained above, the NMP and its contents have deliberately

been left to the side of the District Plan provisions, to provide for the
necessary flexibility to enable timely future safety and operational

changes. The NMP is designed to be a 'living' document to enable

response to Civil Aviation Authority (CAA) regulations, to keep pace

with industry requirements and to deal with changed circumstances.
Although the contents of the NMPfall beyond the parameters of this
hearing, the NMP forms part of the proposed planning regime and is

therefore important evidence for the Court.

83 AAL in consultation with ARAG, the Councils and other parties, has
reviewed the original NMP proposed and made a number of

improvements to this document to better achieve the strategy of

having the parties work together in a co-operative manner to

resoive issues. Pivotal to these improvements has been an

amendment to the structure and functioning of the EWG. The EWG

has been renamed the 'Ardmore Airport Noise Consultative
Committee' and reworked to ensure that representation on the
committee is balanced and appropriate to the issues it will consider.
This has included removal of the voting provisions previousiy set out

in the NMP, and reflected in PC6 which meant that the group would

very likely become poiitically driven, confrontational and ineffective
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in satisfactorily addressing noise issues. The revised AANCC is

intended to encourage the parties to work together co-operatively,

sharing information and reaching decisions by consensus.

84 The draft Consent Order submitted by the majority of parties

reflects the revised NMP, including the removal of the % majority

required to amend the document. The objectives of the NMP have

also been set out in Rule 6.14.9.8. The majority of parties submit
that the changes made would adequately address the concerns

raised in the Tenants and Users appeal. However, the parties
understand from the Tenants and Users October Memorandum that

this party wishes to pursue its appeal in relation to the NMP and
therefore it is submitted that this issue will need to be considered by

the Court at the hearing.

Rule 6.14.9.9 Affected Dwellings
85 Appeal 0644/03 (AAL) sought that the definition of 'affected

dwellings' effectively enabling those persons defined to seek
compensation from AAL for acoustic Insulation of houses, be

reinstated to the Commissioners' recommendations of including

houses within the 65 dBA contour (which is consistent with NZS

6805), rather than within the 63 dBA area as amended by the

Council's decision.

86 Appeals 0655/03 (Southcombe/Edwards) and 0656/03 (ARAG)
sought retention of the requirement that acoustic insulation be

Installed by AAL for affected dwellings and introduction of a
requirement that air conditioning systems also be installed.

87 The draft Consent Order proposes to reinstate the 'affected
dwellings' definition of 65 dBA, which is consistent with NZS 6805,

as notified and recommended by the Commissioners. References to

the District Planning Maps have also been updated to reflect the

maps re-released by PDC earlier this year.

88 As Tenants and Users, Warbirds and Jet Imports have not raised this
issue in their appeal, It is submitted that the Court does not need to

consider this issue at the hearing,

Rule 6.14.9.10 Monitoring
89 Appeal 0657/03 (MCC) sought that Rule 6.14.9,10 be amended to

require full monitoring of aircraft noise to be establishing within two
years of PC6 becoming operative. It also sought that all monitoring

information be provided to the public, and the Inclusion of a
complaints register as part of the monitoring programme,

934687,02
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90 Appeal 0656/03 (ARAG) sought the introduction of clearer

monitoring requirements, and appeal 0655/03

(Southcombe/Edwards) sought the Introduction of continuous

monitoring requirements.

91 Appeal 0644/03 (AAL) sought reinstatement of Rule 6.14.9.10 as

recommended by the Commissioners so that the word 'busiest' and

'ongoing basis' be removed as these restrictions would be unlawfui

and unreasonabie.

16

()

92 The draft Consent Order presented by the parties refiects the

remodelled contours produced by agreement between the noise
experts for the parties to the draft Consent Order. The Rule now

clarifies how monitoring is to be undertaken with reference to use of

the INM model used to produce the refined contours agreed
between the noise experts. The Rule also clarifies that both the
resuits and the underlying inputs from physical noise monitoring wili
be provided to PDC, and that Ex-Military Jet movements are to be

recorded on a monthly basis. The Rule specifies that the records of

Ex-Military Jet movements and administration and logging of engine

testing is to be provtded to the Council In a collated form.

Rule 6.14.9.11 Non-complying activities
93 Appeal 0644/03 (AAL) sought the deletion of this rule, which was

not included in PC6 as notified or the Commissioners
recommendations, as Rule 6.14.9 provides a method by which

compliance can be ensured if there Is an exceedence.

94 Appeai 0643/03 (Warbirds) sought that all changes proposed by
PDC which involve amendments to the Commissioners'

recommendations be rescinded.

95 The draft Consent Order deietes Rule 6.14.9.11, as the majority of
parties considered that It was not necessary for the reasons

mentioned above.

Provision for community fund

96 Appeal 0657/03 (MCC) sought that a community fund be set up to

help provide for adverse effects of aviation activities at the Ardmore

Aerodrome on the surrounding community.

97 MCC is satisfied with the agreement reached between the majority
of parties as outlined in the draft Consent Order and does not wish

to pursue this point on appeal.
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Use of runways
98 Appeal 0655/03 (Soutbcombe/Edwards) sought that runway 07/25

be reopened so that air traffic is split equally between runway 03/21

and 07/25, therefore reducing adverse noise effects on properties
below the flight fan.

99 Appeals 0655/03 (Southcornbe/Edwards) and 0656/03 (ARAG)

sought the introduction of a requirement that AAL relocate the

centreline of grass runway 03/21 to less than 120m from centreline
of the sealed runway and prohibit parallel or simultaneous takeoffs.

100 The appellants are satisfied with the agreement reached between

the majority of parties as outlined In the draft Consent Order and do

not wish to pursue th is point on appeaI.

SimUlated engine failure
101 Appeals 0655/03 (Southcornbe/Bdwards) and 0656/03 (ARAG) also

sought the introduction of a requirement that simulated engine

failure take place within the flight fan only.

102 The appellants are satisfied with the agreement reached between

the majority of parties-as outlined in the draft Consent Order and do

not wish to pursue this point on appeal.

Helicopters
103 Appeals 0655/03 (Southcombe/Edwards) and 0656/03 (ARAG)

sought the introduction of a requirement that helicopter hover

areas, practice areas and sling load training areas be at least 200m
from the airport boundaries.

104 The appellants are satisfied with the agreement reached between

the majority of parties as outilned in the draft Consent Order and do

not wish to pursue this point on appeal.

Aerobatic flight
105 Appeal 0654/03 (University) sought that safety controls be

introduced into PC6 in relation to aerobatic flight to ensure that all

eXiting manoeuvres occur at a height of 1000 ft and must take place
over the airfield, or alternatively banning aerobatics over the airfield

and requiring this to take place at a remote location away from

surrounding residential actiVity.

106 The appellant is satisfied with the agreement reached between the

majority of parties as outlined In the draft Consent Order and does

not Wish to pursue this point on appeal.

934687.02
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Low level circuit flying

107 Appeal 0656/03 (ARAG) sought a new rule excluding low level

circuit flying and requiring aii circuits to be at a minimum height of
1200ft AGL.

108 The appellant is satisfied with the agreement reached between the

majority of parties as outlined in the draft Consent Order and does
not wish to pursue this point on appeal.

Other minor amendments

109 There were minor inconsistencies in wording in the Council's
decision. In particular, in some places reference is made to

'Ardmore Aerodrome' and in others simply 'the Aerodrome' which is
a defined term. As such, It is proposed that references to 'Ardmore

Aerodrome' be replaced In the appropriate places with 'the
Aerodrome'.

110 Reference is made in Clause 6.14.7 to the 'Complaints Committee'.

This reference originated from the NMP. However, as described
above the Environmental Working Group (the successor of the

Complaints Committee) has been renamed the Ardmore Airport

Noise Consultative Committee. It is therefore proposed that the
reference in Clause 6.14.7 be amended accordingiy.

111 Reference is made in Clause 6.14.7 to Council's 'overali discretion'

to ensure general compliance with the NMP. However, it is
considered by the parties that it would be more appropriate to refer

to Council's 'statutory role' rather than 'overali discretion' to ensure
compliance. It Is proposed that Clause 6.14.7 be amended

accordingly.

AMENDMENTS TO AAL'S DESIGNATION

District Plan References

112 As noted at paragraph 87 PDC re-released its planning maps earlier

this year. The District Pian references have therefore been updated

to reflect the current planning maps.

Clauses 2-3 Location of Runway Centrelines and Bases
113 Appeal 0813/03 (Antunovlch) sought that AAL's NOR be amended so

that bases for the approach surface for the southwest end of

Runway 03/21 have an elevation of 35.66m above mean sea ievel

(AMSL) and in ali other respects are the same as the NOR served by

the Minister of Civil Aviation in 1989.
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114 Appeals 0816/03 (ARAG) and 0817/03 (Southcombe) sought that

AAL relocate the centreline of grass runway 03/21 to less than

120m from the centrellne of sealed runway and prohibit parallel or
simultaneous takeoffs.

115 Appeal 0817/03 (Southcombe) sought that runway 07/25 be

reopened so that air traffic is split equally between runways 07/25

and 03/21, thereby reducing adverse noises effects on properties
near the flight fans. As noted above at paragraph 100 the

appellants are satisfied with the agreement reached between the
majority of parties as outlined in the draft Consent Order and do not

wish to pursue this point on appeal.

116 The draft Consent Order reflects the changes proposed by AAL and
agreed to by the majority of parties to resolve the issue with the

Antunovich property (Appellant 0813/03). Essentially, AAL has
reviewed the location of the approach surface to remedy the current

situation where it passes through the Antunovich's house, by a

combination of moving the surface back, so its origin (base location)

is 25m inset from the end of the seal at the southwest end of

runway 21, and making the height of the surface origin the same as

the height of the runway at that point.

Clause 10 - Ardmore Aerodrome Sound Emissions
117 Appeal 0818/03 (MCC) sought that clause 10 be amended to state

that as physical monitoring is required to demonstrate compliance
with Rule 6.14.9.2, AAL shall obtain a registrable instrument in

favour of the Authority and PDC providlnq legal access to the SEL

measuring point.

118 AAL is currently in the process of securing a registrable instrument

over a property containing one of the SEL measuring points, and the

appellant does not wish to pursue this issue on appeal.

Clause 12 - Noise Management Plan
119 Appeais 0817/03 (Southcombe) and 0816/03 (ARAG) sought that a

condition be imposed on the designation requiring AAL to have the
NMPapproved by PDC before the Court makes its decision on PC6.

The appeals also sought that clause 12 be amended to require a

55% majority of the EWG to change the NMP.

120 Appeal 0816/03 (ARAG) sought that AAL delete the helicopter

segment from the NMP and require all helicopters arriving and
departing the Aerodrome to cross the perimeter boundaries at 500ft
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above ground level (AGL). The appeal also sought that the NMP be

attached to the NOR and AAL's decision as a condition of consent.

121 Appeai 0818/03 (MCC) sought that clause 12 be amended to state

that the NMP will not be inconsistent with Rule 6.14.9 of the District

Plan and that the NMP may contain more stringent requirements on

the operation of the Aerodrome than those contained in the District

Plan.

122 Amendments to the NMP have been explained at paragraphs 83-84

above.

CONCLUSION

123 PDC accepts that it is appropriate to amend the following provisions

of the Pian: Zoning Maps C5-C7, D4-D7, E4 and E5 and Ardmore

Airport Height Surfaces, Part 10 -Definitions, Section 6.8 of Part 6 

Reasons for Policies, Section 6.8 of Part 6 - Anticipated Results,

Rule 8.14, Clause 6.3 - Resource Management Issues, Clause 6.4 

Resource Management Strategy, Policy 6.6.1.3, Clause 6.8.6

(Ardmore Aerodrome Zone Description), Clause 6.14.1

Introduction, Clause 6.14.2 - Overview, Clause 6.14.4- Resource

Management Strategy, Clause 6.14.5 -Outcomes, Clause 6.14.6 

Objectives and Policies, Clause 6.14.7 - Explanation, Clause 6.14.7

- Methods, Rule 6.14.8.1- Permitted Activities, Rule 6.14.8.2

Discretionary Activities, and Rule 6.15- Industrial Zones Rule and to

deiete Rule 6.14.8.3 and to Insert a new Rule 6.14.9 - Ardmore

Aerodrome Sound Emissions.

124 AAL accepts that it is appropriate to amend the District Plan

References, Clauses 2,3 and 12, and the Advice Note to the

designation.

125 FollOWing discussions the majority of parties have agreed by consent

that the relief sought under paragraphs 16 and 17 of RMA 0814/03,

paragraph 1 of RMA 0793/03, paragraph 8 of RMA 0813/03,

paragraph 8 of RMA 0802/03, paragraph 8 of RMA 0816/03,

paragraph 7 of RMA 0818/03, paragraph 8 of RMA 0817/03,

paragraph 85 of RMA 0644/03, paragraph 6 of RMA 0655/03,

paragraph 6 of RMA 0654/03, paragraph 6 of RMA 0656/03,
paragraphs 5.1.4,5.2.4,5.3.4,5.4.4,5.5.4,5.6.4,5.7.4,5.8.4,

5.9.4,5.10.4,5.11.4,5.12.4,5.13.4 and 5.14.4 of RMA 0657/03

can be determined by amending the District Plan and designation as

set out in Annexures Aand B of the attached draft Consent Order.
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Dated at Auckland this 3'" day of November 2004.

for Ardmore Airport limited

for Ardmore Residents Action Group Incorporated

for Manukau City Council

for J & 5 Southcombe

for New Zealand Warblrds Association Incorporated

for Ardmore Airfield Tenants and Users Committee

for J&S Southcombe and J&D Edwards
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Dated at Auckland this 3" day of November 2004.

for Papakura District Council

for Ardmore Airport Limited

for Ardmore Residents' Action Group Incorporated

for Manukau City Council

for J & 5 Southcombe

for New Zealand Warbirds Association Incorporated

for Ardmore Airfield Tenants and Users Committee

for J&S Southcombe and J&D Edwards
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Dated at Auckland this 3" day of November 2004.

for Papakura District Council

for Ardmore Airport Limited

for Manukau City Council

for New Zealand Warbirds Association Incorporated

for Ardmore Airfield Tenants and Users Committee

934687.02

21



)

Dated at Auckland this 3" day of November 2004.

for Papakura District Council

for Ardmore Airport Limited

for Ardmore Residents Action Group Incorporated

for Manukau City Council

f'1 if I.- 1J" k.
7

for J & 5 Southcombe

for New Zealand Warbirds Association Incorporated

for Ardmore Airfield Tenants and Users Committee

for J&S Southcombe and J&D Edwards

934687.02

21



(

for Jet Imports Limited

for PG & ML Kenny (s274 party)

for Hamlin Holdings Limited (s274 party)

for Airfieid Farms Limited (s274 party)

for Roberts Holdings Limited (s274 party)

for Murdoch, Reynolds and JH & LA Graham Family Trusts (s274 party)
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for Jet Imports Limited

for University of Auckland

for J& K Antunovich

I
for barts Holdings Limited (S274 party)

for Warren Simpson (s274 party)

O~,
. '-

•
for Hamlin Holdings limited (s274 party)

~Q~A·AA.Mr-'_

~
or 'rfleW Farms Limited (5274 party}

_O~<!1AA .

~
or PG& ML Kenny (Q74 party)

~-~-~.

am Family Trusts (s274 party)

for 6&K McMath, S Webb, J Rlgby, A BUrke, D Kirkbrlde, J Rennell, J
Brosnen, W Simpson (s274 party)

for J Rigby (5274 party)

for RE Bumell ($274 party)

for MS Burnell (5274 party)

for BSt) Hearing (5274 party)

for E&N White ($274 party)
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for M&C Spencer (5274 party)
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Appendix 2
In the Environment Court

under: the Resource Management Act 1991

In the matter of: a Notice of Requirement by Ardmore Airport Limited for

alteration to designation and Proposed Plan Change 6 to

the Operative Papakura District Plan

between: Papakura District Council (RMA 0793/03)

J &. K Antunovich (RMA 0813/03)

University of Auckland (RMA 0802/03)

Ardmore Residents Action Group Incorporated
(RMA 0816/03)

Manukau City Council (RMA 0818/03)

J &. S Southcombe (RMA 0817/03)

Appellants

and: Ardmore Airport Limited
Respondent

and between: Ardmore Airport Limited (RMA 0644/03)

New Zealand Warbirds Association Incorporated
(RMA 0643/03)

Ardmore Airfield Tenants and Users Committee
(RMA 0646/03)

J &. S Southcombe and J &. D Edwards (RMA

0655/03)

University of Auckland (Physics Department) (RMA

0654/03)

Ardmore Residents Action Group Incorporated
(RMA 0656/03)

Jet Imports Limited (RMA 0647/03)

Manukau City Council (RMA 0657/03)

Appellants

and: Papakura District Council
Respondent



BEFORE THE ENVIRONMENT COURT

Environment Court Judge R G Whiting sitting alone pursuant to section 279

of the Resource Management Act 1991 (the Act) IN CHAMBERS at

AUCKLAND on the day of 2004.

[DRAFT] CONSENT ORDER

HAVING CONSIDERED the Appellants' notices of appeal and the

Respondents' notices of reply, and upon reading the Memorandum of

Counsei filed herein, THIS COURT HEREBY ORDERS BY CONSENT that:

1 The Operative Papakura District Plan (the Plan) be amended by

amending:

1.1 Maps C5-C7, 04-07, E4 and E5, and Ardmore Airport Height

Surfaces and deleting Map Ardmore Airport General Plan;

1.2 Part 10 -Definitions;

1.3 Section 2- Rural Papakura; Section 6.8 of Part 6 - Reasons

for Policies, Section 6.8 of Part 6 - Anticipated Results and

Rule 8.14;

1.4 Section 3 - Urban Papakura, Part 6 (Industrial Zones); Ciause

6.3 - Resource Management Issues, Clause 6.4 - Resource

Management Strategy, Policy 6.6.1.3, Clause 6.8.6 (Ardmore

Aerodrome Zone Description), Clause 6.14.1- Introduction,

Clause 6.14.2 - Overview, Clause 6.14.4- Resource

Management Strategy, Clause 6.14.5 -Outcomes, Clause

6.14.6 - Objectives and Policies, Clause 6.14.7 - Explanation,

Clause 6.14.7 - Methods, Rule 6.14.8.1- Permitted Activities,

Rule 6.14.8.2- Discretionary Activities, and Rule 6.15

Industrial Zones Rule and by deleting Rule 6.14.8.3 and

inserting a new Rule 6.14.9 - Ardmore Aerodrome Sound

Emissions;

as set out in Annexure A of the attached Draft Report.
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Cl
3

2 Ardmore Airport Limited's existing designation be amended by

amending the District Plan Reference, Section 2 - Location of

Runway Centreiines, Section 3 - Location of Bases, Section 12 
Noise Management Plan, and the Advice Note as-set out In Annexure

B of the attached Draft Report.

( )

Dated at Auckland this

Environment Court Judge Whiting

day of 2004.
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ANNEXURE A

1 AMENDMENTS TO THE ZONING MAPS

1.1 Amend Rtlral Ze"e Maps R2 a"d R3C5-C7, D4-D7. E4 and E5

by plotting on the Air Noise Boundary and the Outer Control

Boundary as shown in Attachment 1. Amend Map Ardmore

Airport Height Surfaces,

1.2 Delete Urea" Map u--4;S-- Ardmore Airport General Plan

2 AMENDMENTS TO SECTION 1 OF OPERATIVE DISTRICT PLAN

- GENERAL PAPAKURA

2.1 Amend Part 10 "Definitions" by inserting new definitions as

follows:

Aerobatlc Flight -

(1) an intentional manoeuvre in which the aircraft is in sustained inverted

flight or is rolled from upright to inverted or from inverted to upright

position; or,

(2) manoeuvres such as rolls, loops, spins, upward vertical flight culminating

in a stall turn, hammerhead or whip stall, or a comblnetion of such

manoeuvres

Aerodrome means Ardmore Aerodrome as defined by land contained within the

Aerodrome boundary.

Aircraft in terms of the Civil Aviation Act 1990, means any machine that can

derive support in the atmosphere from the reactions of the air otherwise than by

the reactions of the air against the surface of the earth.

Aircraft Engine Testing Noise means aircraft testing for the purposes of

engine maintenance and does not include normal operational aircraft engine run

ups. (I.e.: aircraft warming up prior to take-off) or any noise generated by the

taxIIng or towing of aircraft to or from the designated engine testing location.

Aircraft Movement means one aircraft take-off, landing, touch-and-go, or

missed approach. A 'Touch-and-go" shall be deemed to be two aircraft

movements.

Activities Sensitive to Aircraft Noise (ASANs) means household units,

residential activities, comprehensive residential development institutional
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activities studio warehousing. temporary household units, rehabilitation

facilities, Dre-school/education facilities, schools, other educational facifities, child

care centres and other care centres, hospitals. other health care facili~..Le;;,!i1

homes and other homes for the aged,

Air Noise Boundary is a line formed by the outer extremity of the 65 dBA Ldn

noise contour.

Airport Authority means Ardmore Airport Limited or any person appointed in

place of Ardmore Airport Limited as the requiring authority for Ardmore

Aerodrome pursuant to section 180 of the Resource Management Act 1991.

Aerodrome Boundary means the boundary of the iand designated by the

Airport Authority for aerodrome purposes.

Alrshow means the event referred to in Rule 6.14.9.7.

Best practicable option in relation to an emission of noise means the best

method for preventing or minimising the adverse effects on the environment

having regard, among other things to:

(e) the nature of the emission and the sensitivity of the receiving

environment to adverse effects; and,

(b) the financiai implications end'tne effects on the environment of that

option when compared with others; and,

(c) the current state of technicai knowiedge and the likelihood that the

option can be successfully applied.

CAA means the Civil Aviation Authority of New Zeaiand.

CAR means Civil Aviation Rule.

Circuit training means the use of the Fixed Wing Circuit or the Helicopter Circuit

for training purposes.

dBA is a measurement of sound pressure level which has its frequency

characteristics modified by a filter so as to more closely approximate the

frequency bias of the human ear.

Ex-Military Jet aircraft ("EMJ") means any Fixed wing aircraft designed for,

hisffiricai-ly aS5eciat:ee IViEA, er eap;aek ,ef eefFl§ I:Jsce Far mifitary purposcs

(lAdl:JdlFlf}, wltf:lSI:Jt Iiffii1:atisFt, a ,~/ica) propelled other than by a propeller.

-9-3-56-3-"hgHGfG9f-;!GB4----!-5+46-9-3?&3179~tB9RgG4-l-5±4993S637.ea w-~g.G4-;\;6=:-B593 5637 .08
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Fixed Wing Circuit means that pattern, located on the southern_ side of the

Aerodrome flown by fixed wing aircraft for the purpose of sequencing themseives

to or from runways 03/21 and/or 07/25 grass.

General Aviation is defined by the Civil Aviation Authority (CAA) as all aviation

activity at ctvtt aerodromes other than regular passenger flights scheduied by

international and domestic airlines.

Helicopter Circuit means that pattern located on the northern side of the

Aerodrome flown by helicopters.

LJO means the noise level which is equalled or exceeded for 10% of the

measurement period. Lw is an indicator of the mean maximum noise level and is

used in New Zealand as the descriptor for intrusive noise (in dBA).

Ld• (Day/Night Level) means the day night noise ievei which is calcuiated from

the 24 hour Le. with a 10 dBA penaityapplied to the night-time (2200-0700

hours) L,q.

Lmax (Maximum sound pressure level) means the maximum soundpressure

ievei measured during the sampling period.

Leq (Time-average sound level) means the time averaged noise level (on a

logarithmic, energy basis).

MBZ means that area denominated under Civil Aviation Rules as the Ardmore

Mandatory Broadcast Zone or MBZ.

Notional Boundary means a line 20 metres from the faf;ade of any rural

dwelling or the legal boundary where this is closer to the dwelling.

NZLT means NZ local time: time referenced regardless of whether daylight

saving is in effect.

NZS 6805:1992 refers to the New Zealand Standard NZS 6805 1992 "Airport

Noise Management and Land Use Planning".

Obstacle Limitation Surfaces (OLS) means those defined areas about and

above an aerodrome intended for the protection of aircraft in the vicinity of an

aerodrome. Such surfaces for Ardmore Aerodrome Runways are depicted in both

the Papakura and Manukau City District Plans.

Outer Control Boundary is a line formed by the outer extremity of the 55 dBA

Ldn noise contour.

9-3-56-3.:j!·';{H.-l-f)f.g.9fiHHM.....15746:Q356-3T~l-f}9RQ944-5t+99P5Q:J7 .88 1) 11&G04:t6+!}59~@
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MSAda" A~c Da)' So li'CrCigAS Birt:f:Jday, LaeoI:JF-Day, GhrisEfflOs Do)', B~§

ea)' aAE! AI:lcfdoAf3 AAAiI/crsarv Da}'.

Scheduled Flight means freight or passenger flights that are established on a

permanent timetable basis.

SEL (Sound Exposure Level) means the A-weighted sound level which if

maintained constant for a period of 1 second, would convey the sound energy as

is actually received from a given noise event

7

(

SEL 10109
f2 [PA It) ]2 dt
Jt1 Po

where p is in pescsls and t in seconds - Po is the reference sound pressure of 20

micropascals.

3 AMENDMENTS TO SECTION 2 OF OPERATIVE DISTRICT PLAN
-RURAL PAPAKURA

3.1 Amend the "Reasons for Policies" and the "Anticipated
Results" in Section 6.8 (Ardmore Aerodrome) of Part 6

(Objectives and Policies) to read as follows:

Reasons for Policies

Specific provision for the management of resources on the

Aerodrome site itself are contained in the urban section of the

District Plan. The policies and rules In this part of the Plan relate to

the off-site effects of the Aerodrome. In general terms, areas which

are close to the Aerodrome may experience some restriction of
activities due to noise or for safety reasons. Ns aeElltisnal lane use

restrietlsAS are {3!'B{3ssee in the Rural Pa{3a/cura Zorw sr tRe Rural

Takanini / Drur)' Zone. InsteaEl, it is cOAsicJered that the restrictioAS

ah'ead)' iAhereAt iA tRese ZSACS (e.fj. aeenioAal ewelNAfjS aAEI

suefiivisisA are fiiscretionar)' activities) wiN aHBw thc cxistinfj

otrjective aAEI {3slicy' (I. e. Oejective 6.8.1 (/3) aAe {3o.4C}' 6.8. 2(a)) iA

re/atioA te com{3atieillty sf SUFFOUAfiinfj lane uses ts ee

iFA{3/emeAtee. Consistent with the principles for aimort planning

contained in NZS 6805-1992 "Aimort Noise Management and Land

Use Planning", the Council wiil notifv a further plan change

introducing additional land use restrictions on activities within the

Air Noise Boundary and Outer Control Boundary bv way of a future

.g.3·56~9f2{leqlS: 'i6m6-3M~tG9RGe4-4s:qg9356:rz:::;:iliHf:1fR9G4-i·~~&:17.08
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olan change within 9 months of these provisions becoming

ooerative.

Anticipated Results

A,cfi.fflo('e The Aerodrome will continue to be a significant land use In

the District and a sigAifieaAt contributor to the ecoAomic ease of tAe

Distrlctlocai economv. Uses aAd actil'ities iA the viclAny of the

aer'Sdr'ome will ee affectee ey it aAd wiN hal'e some NmltatioAS

placed OA them eecatise of tAe aerodrome. Controls on aircraft noise

will ensure that the operation of the Aerodrome does not

significantlv adverselv affect people living In the area. When

considering resource consent applications. the Council will have

regard to whether activities in the vicinitv of the Aerodrome wiil

adverselv affect its. operations.

The Airport Authority and the Papakura District Council have jointly

undertaken an investigation of aircraft noise which has resulted in

fi,(ed WIAg air'£i'aft noise contours being established and shown on

the Zoning Maps. These contours will be used by the Council as the

basis for rules controlling aircraft noise so as to ensure that the

operation of the aerodrome does not significantly affect people living

in the area. When any future applications for resource consent re
dlsaetioAaFj' activities within the Ldn 55 and 65 dBA aircraft noise

contour (represented by the Outer Control Boundary and the Air

Noise Boundary on the Zoning Maps) are considered by the Council

it will have regard to whether those activities carried out in the

vicinity of the Aerodrome will adversely affect the operations of the

Aerodrome.

3.2 Amend Rule 8.14 by inserting an additional clause (t) as
follows:

{J;Lln respect of any application for a fiiseretionary activity in the

Rural Papakura or Rural Takanini / Drury Zones on land within

the Ldn 55 and 65 dBA aircraft noise contour", around the

Ardmore Aerodrome (represented by the Outer Control

Boundary and the AII' Noise Boundary on the Zoning Maps), the

Council willhave regard to whether the proposed activity wif!

ad','ersely affect tAe operatioAs of tAe Aeradrvmeis defined as an

Activity Sensitive to Aircraft Noise in this Plan. and if so:

• Whether, haVing regard to all the circumstances

(including location in relation to the airoort. likely

exposure of the site to aircraft noise. noise attenuation

935&3+,914GrOOr-i!B1J4-!5.>46W5§-3'!'=&43Qtll9{'W!Z'H.-fu49'B58-7-&8-=h'-H-/WG4-1-6±9E932.§37&.a
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and ventilation measures proposed, and the number of

peopie to be accommodated), the nature, size and scale

of the proposed activity is likely to iead to potential

conflict with and adverse effects upon the operation of

the Aerodrome;

• Whether the design and construction of any structure to
be used for the proposed activitv would achieve an

internal noise environment of Ld o 40 dBA while providing

adeguate ventilation; and

• Any other relevant matter set out in section 104 of the

Resource Management Act 1991,

4.0 AMENDMENTS TO PART 6 (INDUSTRIAL ZONES) OF

SECTION 3 OF OPERATIVE DISTRICT PLAN URBAN

PAPAKURA

4.1 Amend Clause 6.3 (Resource Management Issues) by

inserting an additional bullet point as follows:

• The operation and growth ofAramore the Aerodrome to meet

the reasonably foreseeable air transport needs while minimising

adverse noise effects on the surrounding community,

• The Aerodrome is an important facility for the general aviation

industrv as it provides pilot training and recreational flying

services, The operation of the Aerodrome should recognise the

importance of those services,

4.2 Amend Clause 6.4 (Resource Management Strategy) by

making an addition to the fifth bullet point as follows:

• to establish at A,"f!fFIeFe the Aerodrome a zone for aviation

,"elated activities with specific neise-controts relating to eA

!'floot/Ad aerodrome activities, aircraft mo','ement nt/mbers aAa

hOt/rs ef o/3erationaircraft noise,

4.3 Amend Policy 6.6.1.3 to read as follows:

9

9:)-563-hf)'1;--W(-e9#GO q 15; 169 35Ht'-dt4:2-Qtf)9i-¥Ht4-l:5: 1993 5 6 37-&8-ttl-1ROG4-1-6±!t5..9.3 5637 .08
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6.6.1.3 To estabHsh at A,"f!fFIore Aerodrome a rOAe ferTo

provide for aviation-related activities at the Aerodrome

while controlling the adverse effects of aircraft noise,
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witR spedfic Aeise R'IaAa!}eR'leAt cOAtro/s wRieR ax

indcj3cRiient ef etRer industria.' rene Aeisc csAtre/s and

wAidl a:'e desi!}ned to iR'lj3/eR'lent tAe sest j3FactieaNe
ej3tien in deaNn!} witA tAe actuai and j3etCAtial neise
effects arisin!} fFeR'l tRe usc ef tRe Ae,"OdreR'le.

4.4 Amend Clause 6.8.6 (Ardmore Aerodrome Zone Description)

to read as follows:

Ardmore Aerodrome Zone

This zone makes provision for the aviation industry and related uses

at ArBffler'C the Aerodrome. The site is designated as "Aerodrome"
in the District Plan as a requirement of the Airport Authority. The

( zone includes noise management controls that are taiiored to the
specific effects generated by the Acrodrome; indej3endeAt ef etAer
§'eAera/ industFial tene l'Cf{uircments, to ensure that the noise

impact of the Aerodrome is minimised by use of best practicable

options.

4.5 Amend ARDMORE AERODROME ZONE, Clause 6.14.1 

INTRODUCTION, to read as follows:

The Ardmore Aerodrome Zone makes provision for the aviation

industry and related activities on the ArdR'lex Aerodrome site. The

site is designated as "Aerodrome" in the District Plan. This

designation is the requirement of the Airport Authority which
controls the operation of the Aerodrome.

4.-6 Amend ARDMORE AERODROME ZONE Clause 6.14.2

OVERVIEW to read as follows:

The establishment of this special zone for the ArdR'lex Aerodrome

results from the need both to enable and protect all aviation
activities conducted within the NZS 6805-1992 noise footprints and

CAA Rules and to regulate activities which are not part of the pub/ic

work. Subsequent to consultation with the local community and the

Airport Authority the District Council has implemented a noise
contour around ArdR'lere th~Aerodrome based on 275,000 Aircraft

Movements per year including Ex Military Jet Aircraft. A contour
including Ex Military Jet Aircraft movements has been implemented

to ensure that the Air Noise Boundary and the Outer Control

Boundary reflect actual noise emissions allowing for effective

«; monitoring to be undertaken.

w-56a-t.e~G9f2g81 15; 4693563-7:&+?8fQ9R:8e4-4:-5t49mw-&8-t/-HRB94-16±G-£93 5637 .08
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Buildings and uses which are not part of the designated pubiic work

are subject to the provisions of the zone and to the consent of the

Airport Authority in terms of Section 176 of the Act.

Subdivision is permitted within the ~"one. Recognition of the
particuiar requirements of aircraft hangarage, on-site sewerage

reticuletion, stormwater disposal and bylaw standards needs to be

given in any determination of leasehold or subdivision section size.

4.7 Amend ARDMORE AERODROME ZONE Clause 6.14.4
RESOURCE MANAGEMENT STRATEGY to read as follows:

The resource management strategy for the Ardmore Aerodrome

Zone is:

• to establish a framework of controls which secure the on-going
operation and growth of Arclffle,"e the Aerodrome for aviation

and aviation-related activities.

• to establish general environmental and noise controls to secure

appropriate amenity within the zone and in surrounding areas.

4.8 Amend ARDMORE AERODROME ZONE - OUTCOMES Clause

6.14.5 to read as follows:

The outcome of this strategy will be the operation and growth of a
unique activity node which makes a significant contribution to the
present well-being and future development of the District. A,'/atien

aeti,',Wes will 13e eendueted IR sueR a way that the {JeteRtial er the
faelHty is Ret Hmited 13y uRFweessary eeRtrels. At the same time,

AFcifflere the Aerodrome will function in recognition of
NZS 6805-1992 "Airport Noise Management andLand Use Planning"

to achieve appropriate levels of local amenity and environmental

quality. The strategy is aimed at the continuation of those special
aviation-related activities which have become established within the

zone in such a way that the activities are properly managed to
secure amenity values both within and beyond the zone.

g.35!i3'7.,{}HOfG9f'Z{lO q 15: q6~il'7o\l1=i?&te9I->flO4-1~499il5B:t:&1",\tHR99HEHl<i9lli~]~
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4.9 Amend ARDMORE AERODROME ZONE - Clause 6.14.6 

OBJECTIVES AND POLICIES and Clause 6.14.7 

EXPLANATION to read as follows:

Objective:

12

6.14.6.1

Policies:

To provide for uses reiated to the aviation function of
the Aremsre Aerodrome.

(

6.14.6.1.1 To permit a wide range of aviation-reiated activities
within the zone inciuding the bulk storage of aviation

fuels and other aviation related hazardous substances.

6.14.6.1.2 To limit the establishment of non aviation related
activities.

Objective:

6.14.6.2

Policies:

To protect environmental quality and the amenity

values of sensitive, adjoining rural areas, inciuding the
sensitivity of those areas to aerodrome-related noise,

while recognising the operation and growth of Arclmsrc

the Aerodrome.

6.14.6.2.1 To adopt the best practicable option in minimising the
noise impact of the Aerodrome on surrounding land

uses.

6.14.6.2.2 To manage future growth and development of the

District and AF£!msre the Aerodrome in accordance with

the approach promoted in New Zealand Standard

6805: 1992 Airport Noise Management and Land Use

Planning (NZS 6805:1992).

6.14.6.2.3 To impose controls which protect the environmental

quality and amenity of neighbouring properties.

6.14.6.2.4 To Impose amenity controls at site boundaries.

6.14.6.2.5 To adopt controls on noise, vibration, air pollution,
glare, and soil and water contamination.

9;>563MHB/{)9/299q 15:q6mill~9RG94-J.5:1993563798 l'Hme4-J.-6±B59:)5637.C&
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6.14.6.2.6 To require the estabiishment and maintenance of buffer

areas between industrial activities and adjacent

activities.

6.14.6.2.7 To limit the height and location of activities.

6.14.6.2.8 To control the adverse effects of Ex-Military Jet Aircraft

using /'.."£!msre the Aerodrome by limiting their

activities in terms of maximum noise levels, operating
hours and flight numbers.

6.14.7 EXPLANATION

Arc/mere The Aerodrome is a significant general aviation facility and
comprises a valuable economic and social asset to the District. For
this reason, its eSAtiA<JeEl f<JAetisAiAgthe Aerodrome shouid be

enabled to continue functioning as a regional and national facility

sils<JIEI Aet Be <JAAeeessaril'l eSAstFaiAeEl.

Of necessity, such facilities are located in rural areas with the result
that the activities related to an aerodrome often cause annoyance or

disturbance to adjoining, non-aviation activities. The environmental
effects of aviation are often in conflict with the expectations of rural

amenity.

The objectives and policies for the Ardmore Aerodrome Zone will

enable the future functioning and growth of the aerodrome in
accordance with best practicable options and NZS 6805: 1992 while
minimising adverse noise impacts on surrounding land uses.

4.10 Amend ARDMORE AERODROME ZONE - Clause 6.14.7 by
adding the following Clause on METHODS:

13

6.14.7 METHODS

There are four accepted methods avaiiable to control aviation

activities:

i) Zoning and Rules;
ii) Noise Management Pians;
iii) Operational Requirements of Other Orqenisetions;

ivy Designations.

The District Pian through zoning, ruies and designation can put in

piace provisions and standards to provide for the development of

the Aerodrome and associated activities and to control adverse

-9:;S6a:;z,W:-MfG9fWG4-45+46mft3.7-:Q4=2.g';'~Q1 1S: 1993~63-7~·1f-l-1i~94-4-~--.J56~7 .o~
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effects, Such controls, however, must be enforceable and must not

conflict with operational requirements of other statutory

organisations, Although AFf!more the Aerodrome is designated under

the District Plan and controlled by a requiring authority, It has been
seen as more appropriate to control certain elements of the

aerodrome operations by way of zoning and rules. This enables the

council to respond to any changes In aerodrome operations (such as

the cessation of ex-military jet aircraft operations) and modify the

noise contour and zone provisions if required.

Because of the safety Issues involved, the activities of agencies such

as the Ministry of Civil Aviation also have a bearing on the

operations of the Aerodrome. Further, Council recognises that there
are many aspects of aerodrome operations which are best controlled

through a noise management plan as opposed to specific rules due
to potential conflict with other regulations and the need to allow
aspects of aerodrome operations to be continually modified and

improved in response to Industry changes and to achieve best

practice noise management.

A combination of these various methods has been adopted as they

represent the most effective means of achieving the objectives and
policies for the Aerodrome. The designation requires compliance

with the Ardmore Aerodrome Zone rules which allow for effective

monitoring and enforcement, if necessary. Compliance with and on

going review of the Ardmore Aerodrome Noise Management Plan Is
a requirement In the District Plan. This ensures that the various

flight related operational aspects of the Aerodrome are controlled
and regulated while providinq a process of enforceability through

the Ardmore Airport Noise Camp/aiMs Consultative Committee and

through Council's ove/uli &lsc"OEiof1statutory role to ensure general

compliance with the Noise Management Plan. This combination of
control methods has proven to be effective and efficient for the

majority of New Zealand's large airports,

4.11 Amend ARDMORE AERODROME ZONE Rule 6.14.8.1 Permitted

Activities by deleting Clause 3 relating to the "Ardmore

Aerodrome General Plan" and amending Clause 2 (General

Provisions) to read as follows:

2, General Provisions

Activities not provided for by way of the A,"£!moFO Aerodrome

Designation shall comply with the following:

g.3563-7__1-Gf(l9~6935671-G4-;!{lf99fiWG4-l-5A9-9356?M~U""gG4-1-fu!i59;)5SilLilll
11.11/2004 12:54
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• Part 6, Rules 6.15-3 (Air Pollution and Odour Control),

6.15-4 (Hazardous substances) and 6.15-5 (Bulk and
Location Controls). For the purposes of Rule 6.15-5 the

Ardmore Aerodrome Zone shall be deemed to be subject
to the Bulk and Location Controls of the Industrial 1

Zone.

• Part 13, Rule 13.8.

• Part 15, Rule 15.8.

4.12 Amend ARDMORE AERODROME ZONE Rule 6.14.8.2
Discretionary Activities by amending Clause 1 (General
Provisions) to read as follows:

1. General Provisions

Application must be made for a resource consent for a discretionary
activity where it is proposed to vary the standards for permitted

activities contained in Rule 6.15-3,6.15-4 and 6.15-5. An

application for a discretionary consent may only be granted to vary

those standards to the extent permitted in Table 6. 2 and will be
assessed in terms of the criteria contained in Rule 6.15.2.

4.13 Delete ARDMORE AERODROME ZONE Rule 6.14.8.3

(Applications).

4.14 Insert in ARDMORE AERODROME ZONE a new Rule 6.14.9 as

foilows:

15

6.14.9. ARDMORE AERODROME ZONE SOUND EMISSIONS

6.14.9.1 Sound Emissions - Air Noise Boundary and Outer

Control Boundary

The Aerodrome shall be managed to ensure that noise emissions from
Aircraft Movement shall not exceed Ldn 65 dBA outside the Air Noise

Boundary and Ldn 55 dBA outside the Outer Control Boundary as shown on

ZBFliFlg Maps R2 aFld R3C5-C7. 04-07, E4 and E5 when calculated as

stated in NZS 6805:1992 Airport Noise Management and Land Use

Planning as a 3 month rolling logarithmic average using the FAA Integrated

Noise Modei (INM) and records of actual aircraft operations.

The following operations are excluded from compliance with this rule:

(a) Aircraft landing in an emergency;
(b) Emergency flight operations; a-FId

9-35~-1-l·G/G9-/~-84-l·5-;46-9P5W..,.e4=2-Gf.Q9l~GQ4--1.-5±4993S637, 88 l'1-:lMG4---1·6±95935637. OB.
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(c) One Airshow per caiendar year as defined under

Ruie 6.14.9.7; and

(d) Use of sealed runways 07/25 for maintenance purposes for

seven days per calendar year.

()

Explanation

Council considers that it is important to ensure that the effects associated

with aircraft operational noise are managed, as far as practicable, at the

source of these emissions. As described at 6.14.2 above, the noise

contours are based on a maximum of 275,000 movements per year

inclusive of Ex Military Jet Aircraft movements. This rule places a
requirement on aircraft operations associated with Ar£!FFJe,"e.~erodrome

to comply with this limit specified at the Air Noise Boundary and Outer

Control Boundary.

6.14.9.2 Maximum Noise Level from any Aircraft

faT---Except for aircraft listed in Ca) and Cb I below. +t:.he maximum

permissible noise level from any aircraft operating from Ar£!FFJe..-e the

Aerodrome shall not exceed SEL M9-115 dBA hetween EAe hefJTS ef 8 pFFJ

an£! 7 am Neneay te SatfJ>"fl-ay er at any time en Sldneaj's er PfJhiic

HeH£i-ays er 5EL 125 £!BA at all sEAer times. TAe 5EL shal/ he at the

measurement point specified as: on runway centre line; 1700 metres

forward of the commencement of the take-off roll.

Ca) Aircraft based at the Aerodrome on 1 July 2004. The

Hawker Hunter aircraft based at the Aerodrome on 1

July 2004 will be permitted up to a maximum of 58

movements per annum out of the limit of 180

movements per annum specified in Ruie 6.14.9.4Cbl.

Cb) Aircraft brought to the Aerodrome for

maintenance/restoration that have the potentia! to

exceed the maximum noise level specified in 6.14.9.2

are permitted to operate for the soie purpose of
undertaking essential flight checks and departure from

the Aerodrome. Any such operations will not exceed a
total of 16 takeoffs per annum. These takeoffs and

subsequent iandings are induded in the total number

of 180 Ex-miiitarv jet movements per annum specified

in paragraph 6.14.9.4Cb).

9356~H¥G9R0~6'B563H-He.f99!-2JW4-~S§3M!H+klBQ9~9.3S637.08
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{-I3f-To confirm compliance with this rule- ffieCouncii maY

reguest the Airport Authority 5Ai3-l/--tQ.provide re tAe CeIdAC// a
certificate from a person with appropriate acoustic

qualifications tor-

(f) Aaircraft with noise outputs that have the potential to

exceed the maximum permissible noise levet iA ad'o'aAce of

aAy sldch aircraft operat/Ag from AFdmoFeAemdmme. &oi€h

ceFtificare shall cOAfiFFFI EhaE tAe aircraft campiy WiEh tAe

reqldiremeAEs of Ridle 6.14.9.2(0) abo','e; aAd

17
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(ii) Fer aAy etAeF airc"DfE, wheA reqldesred iA

writ/Ag by CeIdAeii. Such certificate shall

be provided to Councii within eAe mOAtA6

weeks of the request and shall confirm

that the aircraft complies with the

requirements of Rule 6. 14. 9.2taJ-above.

Explanation

To control the single event noise exposure to the local community, Council

considers that it is important to set a maximum permissible noise level for

aircraft operating from AFdmore the Aerodrome, EO address am eAU'}'

ceAside.-at/oAs iAdlddiAfj tAe pOEeAf:iai for awalfCAiAgs from very Aeisy

e','eAEs aAd tAe differ'iAg pldblic e)(pecffiE!oAs eA SIdAda;'S aAd Pldblic

Holidays. The maximum SEL noise level is based on noise measurements

of existing aircraft at the Aerodrome. However. anv new aircraft operated

from Ardmore must comply with the maximum sa noise level.

This provision allows Council to request ref/uircs a certificate confirming

compliance with the maximum permissible noise level.

6.14.9.3 Restricted Flight Hours

The following restricted flight hours apply to specific aircraft operations

from the Ardmore Aerodrome zone:

(a) Circuit training and scheduled flights are not permitted

between the hours of 10.00pm (extended to 10.3Dpm in

davlight savings! and 7.00am New Zealand Local Time (NZLT)

Monday-Saturdav and between the hours of a.DOpm Sunday

night and 7.00am Mondav morning.oA SIdAdayS aAd Public

HeHdays ciFWiE EraiAiAfj is AeE perfflit!Eed beEweeA 8.DDpm aRd

7.DDarFl.

935g,.,GH9fG9f;!ell44-5+46~7, 91 2~-<OG44"±4993%F-&84tHR90446 'Q£t.J5.637 .08
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(b) Ex Military Jet Aircraft operations are not permitted between

the hours of 8.00pm and 7.00am New Zealand Local Time
(NZLT).

Cc) Jet aircraft that do not meet the International Civil Aviation

Organisation noise standard contained in lCAO Annex 16.

Volume 1, Chapter 3 or the equivalent 'Stage 3' United States
Federation Aviation Administration noise limits contained in
CFR 14 Part 36. are not permitted to operate between the

hours of 10.00pm and 7.00am New Zealand Local Time

CNZLTl.

(Efl) Except as permitted by Rule 6.14.9.7 Aerobatic Flight over
Al"emsrc the Aerodrome shall be limited to a maximum of
12 hours per annum and shall be conducted between the

hours of 9. OOam to 4.00pm Monday to Saturday and 9.00am
to 12.00 noon on Sunday New Zealand Local Time (NZLT).

(£Ig) Hover training practice shall only take place between the

hours of 8. OOam and 7.00pm Monday to Friday and 9.00am

and 1,OOpm on Saturdays New Zealand Local Time (NZLT),

provided that hover training may take place on Saturdays

between 1.00pm and 5.00pm NZLT and on Sundays between

9.00am NZLT and 4. OOpm NZLT where the actIvity takes

place no closer than 150 metres from any external boundary

of the Aerodrome. Notwithstanding the above, no hover
training practice shall take place on Public Holidays.

(ef) Variations to the restricted hours on night training under

ciause (a) of this rule mav be approved under limited

circumstances by the Ardmore Airport Noise Consultative

Committee. but in any event. operations will not be permitted
after 11.00pm New Zealand Local Time (NZLT).

Explanation

This rule has been included in order to minimise disturbance during noise
sensitive hours. This rule together with Rules 6.14.9.1 and 6.14.9.2 and

the Noise Management Plan will have the effect of minimising noise from

aircraft during noise sensitive hours.

'B563-;YlH~-o9R00445:'5935 63:hB4-W&9RB04-{-5!4S9-:>1i537. BB l'l1R90~.J5637 .oa
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6.14.9.4 Ex-Military Jet Aircraft Movements

Except as permitted by Ruie 6.14.9.7, Ex Miiitary Jet Aircraft movements
shail be restricted to:

170 movements per caiendar year averaged over a three year

period; and
180 movements in anyone calendar year; and

10 movements in anyone seven day period; and
No simuitaneous or parailei take-offs.

(a)

(b)

Cc)
(d)

Expianation

The purpose of this rule Is to safeguard against any potential for significant

Increases in annual and weekly Ex Military Jet Aircraft movements due to

noise emission space becoming available within the Air Noise Boundary in
the event of an unlikely significant reduction in General Aviation ectivitv,

6.14.9.5 General Sound Emissions

i)For a period of six (6) months from the date this rule becomes operative

sound emissions from sources, other than Aircraft Movement, Aircraft

Taxiing, Aircraft Engine Testing, and one Airshow per calendar year CJS

defined under Rule 6.14.9.7, shail be restricted to the foilowing limits set
out in Table 1 measured at or within the notional boundary of any

residential dwelling existing as at 19 September 2001 (and which is not

under the ownership of the Airport Authority).

TABLE 1 --
Monday to Friday 0700-2200 LlD 55 dBA except that a level of

Saturday 0700-1700
-

L,o67 dBA wiil be permitted for

a maximum period of
20 minutes in anyone day

Ail other times L,o45 dBA

Additionaily, every day 2200-0700 Lmax 75 dBA

ii) From the -date 6 months after this rule becomes operative, sound

emissions from sources other than Aircraft Movement, Aircraft

Taxiing, Aircraft Engine Testing, and one Airshow per calendar year
as defined under Rule 6.14.9.7 shail be restricted to the foilowlng

limits set out in Table 2 measured at or within the boundary of any

residential zone or at or within the notional boundary of any
residential dweiling existing as at 19 September 2001 (and which is

not under the ownership of the Airport Authority).

9-3563-=hGHGfQ-9/209Q 15:4~~Gf99{2Q8115:19%563-7...,.B.:B=UH/~9G4--1-6±8-593563-'Z."Q§
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TABLE 2

Monday to Friday 0700-2200 l-so 55 dBA
Saturday 0700-1700

All other times LlD 45 dBA

Additionaiiy, every day 2200-0700 Lmax 75 dBA

Notes to Tables 1 and 2
1. Measurements shaii be taken at or within the boundary of any

residential zone or at or within the Notional Boundary of any
residential dweiiing.

2. Measurement and assessment of noise shaii be in accordance with
the standards prescribed in NZS 6801: 1991 Measurement of Sound
and NZS 6802:1991 Assessment of Environmental Sound.

3. The noise shaii be measured using a sound level meter complying
with the International standards lEC 651 (1979) Sound level meters
Type 1 and IEC 804 (1985) Integrating-averaging sound level

meters Type 1.

Explanation
Given the level of activity within the Ardmore Aerodrome Zone associated,
for example, with the servicing of aircraft, there Is potential for adverse
noise effects. The noise limits specified in Table ±;? take effect 6 months
after the provision becomes operative to provide a transitional period for
those industries based at the Aerodrome to achieve compliance. The noise
limits are based on the guidelines contained in New Zealand Standard
6802: 1992 - Assessment of Environmental Noise. The provisions have
been included to protect residents within close proximity to the
aeerodrome from noise generated by activities other than those
exceptions specified in the rule.

20

6.1.4.9.6 Engine Testing

i) Aii aircraft engine testing undertaken within the Ardmore Aerodrome
;!Zone shaii be restricted to the foiiowing noise limits set out in I.
Table 3 below measured at or within the boundary of any residential
zone or at or within the notional boundary of any dwelling existing
as at 19 September 2001 (and which is not under the ownership of

the Airport Authority):

TABLE 3
7am-1Opm (24 hour roiiing average) Leq 55 dBA

1Opm-7am (24 hour roiiing average) Leq 45 dBA and Lmox 75 dBA

935~~f\19f299' 15: <6935HMl*",91!l9R9M-1;5: '9~37·!lJHB-1-R1ffi4-16±9593563L.QJ:!
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ii) From tAe date 6 mOAtAs after this ,"Iile becomes operati','e, aAircraft

engine testing is required to be undertaken within af1-the

appropriate engine testing enclosure, where it is safe to do so,

iii) Ten testing sessions per year undertaken between 9,00am and

4,00pm Monday to Friday are exempt from the requirements of

Rules 6,14,9,6(1) and (ii) (a session being a series of engine test

events carried out on the same day with a total duration of no more

than 20 minutes),

Explanation

This rule recognises that there is operational necessity for testing aircraft

engines as a core function of the Aerodrome, while limiting the potential

for adverse effects on the amenity of surrounding residences, particularly

at night. The rule pro'.'iEf€s a fJraee perioe of 6 moMAs te allew tAe Airport

AutAor/t)' to eOAstFuctaAe test aA appropriate eAfjiAe teStiAfj eAdosure

wAi.'e also ailowiAfjallows up to 10 tests per year during working hours for

engines with particularly noisy characteristics.

21

6.14.9.7 Airshow

NotWithstanding anything to the contrary in Ruie 6.14,9.2, one Airshow

within the MBZ shall be permitted within any calendar year based on the

following limitations:

i) The flying programme for the Airshow shall be limited to a

period of not more than 3 days plus 2 specified days' practice,

with alternate days if unable to practice because of poor

weather conditions,

ii) The hours permitted for the Airshow and practices shall be

between the hours as specified in Table 4:

TABLE 4

Monday to Thursday inclusive 0700-2000

Friday and Saturday 0700-2000 (except that one

only of these days may extend

to 2200)

Sunday 0700-1830

93563;L;l»-±eI00R.004-4.-5+46-9%6il~-9g.i"9!JA>5+49-9=35Bh{)8ci1±!i-~9593S637.Oll
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iii) Practice for the Airshow shall be permitted only in the

2 weeks preceding the Airshow.

iv) The noise and environmentai aspects of the flying programme

for the Airshow and Airshow practice ("the flying

programme") shall be reviewed by Council, which may

request changes necessary to avoid unreasonable noise
exposure on the community.

22

)

v) The fiyihg programme shall be submitted to the Council no
later than 90 days prior to the Airshow taking place. Both the

Council and the Airport Authority are to consult with each

other as to the noise issues and proposed changes to the
flying programme. Comments are to be provided by Council

within 10 working days of receipt of the proposed flying

program.

Explanation

Annual Airshows at Arc!mofe the Aerodrome are an Integral part of the

aerodrome operations and provide social and economic benefit to the local

and wider community. This rule provides for annual Airshows at Ardmore

to continue with limitations on the show duration and practice times and

requires the Airport Authority and Council to work together to achieve best

practice noise management.

6.14.9.8 Noise Management Plan

As from the date this rule becomes operative, the operation of Arc!more
the Aerodrome shall be in accordance with the Ardmore Aerodrome Noise

Management Plane otAer tAaFl tl1at ameFlemeFlts to tl1at PiaFl are Fequhee

to l3e a/3f3To','ee 13" a 55% miTjorit}' of tAe Em'i,"OFlmeFltal WorkiFlg CFOU/3
eetailee IVitAiFl tAe Noise MaFlageffleFlt PlaFl. With the exception of those

provisions contained in Part TweAppendlx A of that Pian, the Ardmore

Aerodrome Noise Management Plan shall be reviewed on a 12 monthly
basis 13)' tl1e Erl'.'it'OFlffleFltal lA'er.'tiFlg CNoU/3, or more ofteFl as necessary to

ensure Best Practicabie Options in terms of noise management are

achieved, in accordance with the document amendment procedures

contained in SecNoFl 1.4 of that Plan. The CouFlcil sl1a/! be tile boe)'

fes/3oFlsible fOF calliFlg aFle a6ffiiFlisteriFlf3j meetiFlf3js of tAe Ef'I','iroFlmeFltal

1'/o....kiFlf3j CFOU/3 aFld 5110.4 ca/! Fl1Oet/Flf3jS OFl a tAree mOFltl1l)' easis or fflore

ofteFl as Flecessary.

Tfle NIIP as a miFllffluffl sAal/ cOFltaiFl eetalls Felat/Flg to:

~63~.IH-HlfBSf~69}5H7-&4-r9~!H+1->RBQ4-1§"'S93SIi37.08
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o Operab'oAs CAd Noise AeoEcmeAt Procedures to
am/e'.'e COR'lp.4aAce with DesigRat/oRlDistr/ct PfaR

R&Jes.t

DMethocis for deaHRfj w/tA COR'lp/a/Rts aRd NOR

COR'lpHaRCes; .oRd

EstaeNshR'leRt aRd operatioR or aR eRg/Re EcstiRg

compUEcr p:'OgraR'lR'le pm,1cfiRg ORgO/Rfj

/RforR'latioR >"egarcfiRg COR'lpiiaRCe with tAe CAg/RC

EcstiRg ,"IJlc;

DIRcorporation of a taele rcgardlRg eRfj;Re testiRg to
advise resicJe,9ts of soumj ,le ~'C,Is a,9s time fH!-FiOSS

tAat woulcJ am/eve COR'lpiiaACe w/tA tAe eRfj;Re

Ecsb'Rfj ,"IJle;

DERCOUFag/Rfj cJepamRg aerop/aAes to F€R'la/R witAin

tAe fl.'§At pfanes uRtil tAe)' reach aA altituse of SGG

feett

o ERcourag/Rg s/mulaEcs eRg/Re fai."H'es witA/n the

f1igAt pianes oRl)';

ERcouFafjiRfj hcNcoPEcFS to a'-'-/','e aRd depart tAe

Aeros,"()R'le at Aa less tAaA 590 feet above tAe

Aerodrome bouRcfar)', where tAis COA ee am/m'cf!

sald.".

TAe ,"'oise MaRageFFlcAt Pii3A shall Rot ee /ACOAS/SEcAt

w/tA Rule 6.14.9 of thc Papakura D/stl'ict PiaA,

/Aclud/Ag an)' sueseE/uent ameASR'lents, p:'fw/ded

that #10 Noise MaRageFFleRt PlaR FFlay iFFlpose R'lore

s5"'iRfjeRt i'eE/u/reR'leAts OR thc operab'oA 0; tAe

AfflmOFC AemSroR'le tAaR those cOAta/Red /R Rule

6.11.9.

Explanation

Council recognises that there are many aspects of aerodrome operations

which are best controlled through a noise management plan as opposed to

specific rules due to potential conflict with other regUlations and the need

to allow aspects of aerodrome operations to be continually modified and

Improved in response to industry changes and to achieve best practice

noise managemcnt, The No/se ,'1anafjemeRt PfaA sets out specific

935637.91 lG/B9f_15+46935637.94 20fAA/.;we4-J£:49915637.9S 1I1+/;!9Q4=t6±JJ593)i2lZJ!Jl.
.:11.11/2004 12:54
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EiactlFFlent aFFleneFFlent f3>,'aceetlres xqtliring Getlncil ane cOFFlFFlunity in{3t1t

before any dJanges are FFla£!e an£! {3t1ts in {3lace a GeFFl{3laints COFFlFFlittee to

act on cOFFl{3laints aFising froFFl aeroet'OFFle o{3eratians. FaF tAe sake of
clarity ane to ensure that tAe Noise ManageFFlent Plan can have effecti;'e
,'altle, it is recognise£! tAat the Noise ManageFFlent ,aliJn FFlay IFFlf3ase FFlore

stringent stan£!aros on the a{3eratian ar the Aem£!I'fJFFle than those reqtllrce

by Rtlie 6,14,9, {3Fovi£ic£! tAat tAese are accCf3toble re the ErwiFfJnFFlental

Wo>,;'(lng GraU/3, The obiectives of the Noise Management Plan are to:

Ca) Provide the basis for ongoing noise manaoement and
mitigation at the Aerodrome:

Cb) Establish the Ardmore Airport Noise Consultative Committee,
as set out In the Noise Management Plan, which replaces the

Environmental Working Group:

Cc) Define roles and responsibilities in relation to airport noise

management:

Cd) Provide a repositorv of agreed noise abatement procedures:

Cc) Encourage the Darties to work together co-operativelv,

sharing information and reaching decisions bv consensus
and agreement,

24

6.14.9.9 Affected Dwellings

The Airport Authority shall, if so required by the owners of the Affected

Dwellings defined in (ii) below, pay for any remedial or suppiementary
works that are considered necessary to ensure that the internai acoustic

environment of habitable space in those dwellings does not exceed a

maximum of Ldn 40 dBA with all external doors and windows closed as the

result of aircraft movements represented in the Air Noise Boundary noise

contour as shown on District Plan Map;; PdC5, C6, 05 and 06, Where

compliance with the design level relies on doors and windows being closed,

alternative approved ventilation in accordance with the Building Code shall

be provided. This rule is subject to the tollowinq:

i) Notice of such requirement must be given In writing to the

Registered Office of the Airport Authority within 3 months of

the receipt by the owners of written notice from the Airport
Authority advising the owners of the operative date of this

rule and the rights conferred by this rule,

-9-3-S637-:G-±-4-9/09f288 <q 15: 16935637 .0 q 2Qf99f%!Q'1 1 5; 19 9 35 6 31-rlt8-4f.:Hf2.g.94-:1:&;"(~-!>93.5637. 08
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ii) The Affected Dwellings are deemed to be those existing

.habitabie dweiiings iocated OO#r-within the Ldn --e.;..65 dBA Air

Noise Boundarv contour aAfi en Lots 1 3 and Lots 21 24 0,0
173310, Letl 0,0 179452, PUet 3 0,0 19289, Part LeH

0,0 5QQ29, Part ol.'etrrlent 3Q Parish of Paf'iol<ldra as at

19 September 2001. In any case where any existing

habitabie dweliing is in the course of completion, extension or
repair as at 19 September 2001, then the notice to the

Airport Authority referred to above must be given within 3

months following the date on which the dwelling is certified as
complete by the Council pursuant to the Building Act 1991, or
the date of written notice from the Airport Authority advising

the Owners of the operative date of this rule, whichever is the

later.

iti) For the purposes of this rule engineers with appropriate

qualifications appointed by the Airport Authority and
engineers with appropriate qualifications appointed by Council

shall act as the certifiers for the purpose of determining the

nature and extent of the remedial or supplementary works

required pursuant to this rule and their determination shall

bind the Airport Authority, the Council and the Owners
respectively in relation to their various interests pursuant to

this rule.

Subject to the foregoing, the obligations of the Airport Authority under this

rule shall not extend to any subsequent structures, alterations or additions
to any of the Affected Dwellings commenced after 19 September 2001.

Explanation
This rule has been included to allow those persons living within the f£!fl

63 clBAAir Noise Boundarv contoldr to seek compensation from the Airport

Authority to ensure that the internal acoustic environment of habitable

space in those dwellings does not exceed a maximum of Ldn 40 dBA with all
external doors and windows closed.

6.14.9.10 Monitoring

The Airport Authority shall be responsible for monitoring and reporting of

noise (Without limiting Council's powers) associated with the Aerodrome
and flight activity. Such monitoring shall include:

i) Calculation of aircraft noise as stated in NZS 6805:1992

(sl.4.2.2) using the FAA Integrated Noise Model (INM) and
records of actual aircraft operations and calculated as me

9-~-19f{J9-R.{l9 q 15: <l6.g.;;;6-3-7,04--2-G&9/-2-904-==±-5i4.g.g.aS637. 88 111..H-2:1~04-1-6tG593;;§37 .-.011
1L1JflQJ2~LL2: 54

25



(

ii)

iii)

iv)

era
26

BtJsiesta 3 month rolling logarithmic average" for aAY OAe

')'CBI'7 The results of this calculation together with underlving

inputs shall be reported to the Council OA a Mree mOAMly

i3a5isannually. The INM Study is to be developed by a
recognised user of the INM with strict adherence to the

policies and procedures specified in the INM User's Guide. An

executable version of the Studv shall be provided to Council

via CD-ROM or other suitable electronic means. The use of

substitution or surrogate aircraft within the model will be

notified in the reporting orocedure and will be as agreed

between the Airport Authority and Council experts. The INM

model used to assess compliance is to be the version used to
develop the District Plan contours. The contours mav be

updated with later versions of the INM in future reviews of the

District Plan. When the calculated 3 month average reaches

Ldn 64.5 dBA, physical noise monitoring shall be carried out at

reasonable intervals OA aA OA §OiA§ Basis to coAFilmuntil such

time as compliance with Rule 6.14.9.1 is demonstrated.

Physical noise monitoring shall be undertaken for a period of
no less than one month within one year of the date of this

rule becoming operative. The >"CstJlEs of this fw'l:her

mOAire"iA§ shall ee pre','iEleEl re the CetJAG'/. Physical noise

monitoring shall be undertaken for a period of no less than

one month every two years tollowlnq the initial physical noise

monitoring. The results and underlying inputs of this

monItoring shall be proVided to the Council within 6 weeks of

the monitoring being undertaken. The restJlts of this ftJAEher

mOAiEoriA§ shaH ee pF8viEleEl te CetJAG'/ IViMiA OAe ffloAth of

Me mOAireriA§ eeiA§ tJAElerl'akeA.

The recording of Ex MIlitary jet aircraft movements on a
monthly basis. with any-with 5ti€h-records kept to be provided

to Council OA a f/tJa,'terl}' aasis orin collated form within 48

hours if ref/tJireElupon reauest by Council.

The administration and logging of aH-engine testing iAcltJEliAg

e!(efflpt activity, with 5ti€h-records_-to be provided to Council

OA a f/tJarl'erl}' aasis erin coliated form within 48 hours if

FCf/tJireeupon request by Councii.

v) Further such contingency monitoring as required by the

PapaktJra District Council if the Council becomes aware of

significant changes to Aerodrome operations.

93-563=7--.-e:!---i.{)fe9/288 '1 157469-356-H?:l4-2-Qf99/-2-Be4-1-5-i4-9WS637 .88 1/ 1:1i-i!QQ4-1-6±G593.5..§JL.9..a
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Noise from the following Operation shall be excluded from the compliance

calculations set out in i) to iii) above:

a. Aircraft landing in an Emergency;

b. Emergency Flight operations; and

c. One airshow per year as defined under Rule 6.14.9.7.

6.14.9.11 Naif C6IflfJ:)'il'lg Aetffvil:ies

Fer tAe sal«: ef elaFity aAy aetil'ity tAat eees Aet cemf3ly

witA tAe aee','e TIoHes lA RfJle 6.14.9 shaN ee a AeA

cemply.'Ag aeti'.<ity lA aceereaAce v,<itA tAc eef/AitieA ef

,'I'eA CemplyiAg Acti','iIT set efJt lA Part 10 ef SectieA

OAe (CeAem>, PapakfJra) ef tAe DistFiet PlaA.

4.15 Amend Part 6 General Requirements for Industrial Zones
Rule 6.15 by adding immediately after the heading "1. Noise", and

before the first paragraph (a) of that subsection the following

words:

Except in relation to the Ardmore Aerodrome Zone:

93-5637oM-->9fG9f<0044~69'35&3M+;$iG9I'<9G4-t5:49935637.,{)!HtHR904 16: 9S93SULilll
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ANNEXURE B

AMENDMENTS TO THE EXISTING DESIGNATIONS CONFIRMED

BY ARDMORE AIRPORT LIMITED

DESIGNATION 222 - ARDMORE AERODROME

Designation Notation: Ardmore Aerodrome

Address: Ardmore Aerodrome, Papakura.

Legal Description DP 190833 Lot 1

DP 107840 Lots 1, 2

DP 171923 Lots 22, 41

DP 173738 Lots 200-209

DP 173739 Lots 300-307 (Leasehold

DP 205039 Lots 300,308-310)

DP 173740 Lots 1-7, 11, 13

DP 173741 Lots 10, 14-18 (Leasehold DP

199587 Lots 16, 17 and 150)

DP 173742 Lots 19-21, 25, 30-38)

DP 173743 Lots 26-29, 39, 40, 42-65,

67-70

DP 178388 Lots 71-85 (Leasehold DP

199586 Lots 15, 78 and 149)

DP 179798 Lots 86-97, 113-129, 141-148

DP 179799 Lots 98-112, 130-140

DP 192624 Lots 8, 9

DP 171742 Lot 1.

Requiring Authority: Ardmore Airport Limited

District Plan: Papakura District Council Operative District

Plan 1999

District Plan Reference: WP47, WP49, WPSO, RiO, U17Ardmore

Airport Height Surfaces
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ARDMORE AERODROME. SPECIFICATION FOR APPROACH

AND, LAND USE AND NOISE CONTROLS

1 INTRODUCTION

The purpose of this specification is to define the approach and iand

use controls over part of Papakura District in the vicinity of the

Ardmore Aerodrome and the controls utilised to manage the adverse

effects of noise generated from the Aerodrome.

This specification is designed to ensure the continued safety and

efficiency of aircraft operations at the Ardmore Aerodrome while

managing the Aerodrome to appropriately manage the effects of

noise generated from the Aerodrome.

2 LOCATION OF RUNWAY CENTRELINES

At the outer ends of the approach surfaces, the extended centreiines

for the two sealed runways pass through the following co-ordinates:

Runway 03/21

Runway 07/25

Northeast End (A)

Southwest End (Cl
680400680459.82.,4;!N

315994.05316054.82E

East End (B)

West End (D)

685621.18N

321336.68E

683324.14N

322308.29E

683321.53N

314846.00E

The above c-ordlnates are in terms of the Mt Eden Meridional Circuit

Grid, Geodetic 1949. (Scale Factor 0.9999)

The co-ordinates for Runways 03/21 and 07/25 are based on

surveyed fixes of the threshold centreline markings extended for

3000 metres outward from the two bases.

The centreiine for the grass runway 03/21 is parallel to and 150

metres from the centreline of the sealed runway 03/21.

9'l-5~~00R004-45f46~:l5B7.,j)4-i!G@Rj)9415: 19935637,98 lti!.<!i'904-J.-6tlJ593'j637 .OS
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3 LOCATION OF BASES

For Ardmore Aerodrome the bases for the approach surfaces for the

sealed runways are each 90 metres long, i.e. extending for 45
metres at each side of the runway centreline. The bases are

perpendicular to the runway centrelines, are horizontal, and the

elevation of each base is the highest ground level along theon the

runway centreline between the runway enEl and the end of the

51'Fij7at the base IDeation.

The centres of the bases are located at the following co-ordinates:

Runway 03/21 Northeast End (R) 683524.68N

319 191.24N

Southwest End (S) 682 196682

556.~52N

318 139318

200.48E

Runway 07/25 East End(P) 683323.10N

319308.59E

West End (Q) 683322.58N

31784S.70E

The above co-ordinates are in terms of the Mount Eden Meridional

Circuit Grid Geodetic 1949. (Scale Factor 0.9999)

Bases P, Q and R coincide with the physicai ends of the seaied
runways. Base S is inset 6G-25 metres beyonEl from the southwest

end of the runway.

The level for Base S is R.L. 32.~Rand for Base R is R.L. 32.87

both levels corresponding to tlge level on the sealeEl surfaces at the

enEls of scales runway 03/21.

The level for base Q is R.L. 29.79 and for Base P Is R.L. 33.71-eetfl
levels C8rresponEling to the levei on the scales surfaces at the enEls

of scales runway 07/0S.

The bases for the grass runway 03/21 lie 30 metres beyond the

ends of the runway and are 80 metres long extending for 40 metres

at each side of the runway centreline.

9,3563~_.gBq 15: 16ill~4-i!Jlfe9RGG q 15: 19935W.,.g8-:t1-1+I;ffiG44~~3vm.
4/U/2004 1.2:54
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4 APPROACH SURFACES

The approach surfaces defined In this specification Include take

off/climb requirements. Each approach surface rises from a base.

Approach surfaces for the sealed runways rise from P, Q, Rand 5

respectively at a gradient of 2.5 percent (1 In 40) and continue

upwards and outwards for a horizontal distance of 4000 metres from

the strip edge. The length of the approach surface is 3000 metres.

Each approach surface is symmetrically disposed about the

extended centreline and its sides diverge uniformly outwards at a

rate of 10 percent.

Approach surfaces for the grass runway rise from bases defined for

the runway at a gradient of 2.5 percent (1 in 40) for a horizontal

distance of 2600 metres. These approach surfaces are

symmetrically disposed about the extended centreline of the runway

strip and their sides each diverge uniformly outwards at a rate of

10 percent.

31

5 SIDE CLEARANCES (TRANSITIONAL SLOPES)

Side clearances rise upwards and outwards from the sides of the

approach surfaces for the sealed runways at a gradient of 1 in 7 to

intercept the horizontal surface at 80 metres AMSL.

For the grass runway, side clearances rise upwards and outwards

from the sides of the approach surfaces at a gradient of 1 in 5 to

intercept the horizontal surface at 80 metres AMSL.

6 HORIZONTAL SURFACE

The horizontal surface overlays the aerodrome and extends from

above the "'aerodrome for a radius of 4000 metres from bases P

and Q. This flat horizontal surface is at 80 metres AMSL. The

"'aerodrome level Is 35 metres AMSL. This corresponds to a level

1.5 metres above reference mark "J" on 5.0. 49594.

7 CONICAL SURFACE

The sloping conical surface rises upwards and outwards from the

periphery of the horizontal surface at a gradient of 5 percent (1 in

20) for a further 2100 metres until it reaches a height of 185 metres

AMSL.

9-3563'h_~~6:3+.-{)4-;!9fG91ili!9' 15: '993;~llG4-]'6+<l5935o.;J7 .08
1LUflQ04 12:54
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8 HEIGHT RESTRICTION

No building, structure, mast, pole, tree or other object shall

penetrate any of the approach surfaces, transitional surfaces,
horizontal surface or conical surface as defined in this specification.

Provided that where there is any confiict between these height

control limits and the Auckland International Airport height controls,

the lower height restriction shall apply.

If developments and land uses within the area below the horizontal

.surface or conical surface are proposed to penetrate either of these
two surfaces, and will also be higher than 9 metres above the

terrain, then under Section 176 of the Resource Management Act
1991, the proposal shall be referred for consent to the Airport

Authority.

9 LAND USE RESTRICTION: RURAL AERODROME PROTECTION
AREAS (FIXED WING AIRCRAFT OPERATION)

The Rural Aerodrome Protection Areas are located under each of the

fiight paths. The areas are shown stippied on plan WP49.

The Rural Aerodrome Protection Area extends from the runway

bases P, Q, Rand S for a distance of 900 metres.

The land use restriction is essential as aircraft pass over the Rural

Aerodrome Protection Areas on landing and take off at low altitudes.

These areas are subject to a relativeiy greater risk of aircraft

accident than eisewhere.

Land uses within the Rural Aerodrome Protection Areas which may

detrimentally affect the safe operation of aircraft should be avoided.

Within the Rurai Aerodrome Protection Areas, any new proposals for

buildings or solid structures exceeding 4 metres in height above the

ground level shall be referred for consent to the Airport Authority.

This specific height restriction overrides the generai height

restriction in (8) above.

In assessing buildings and structures the Airport Authority wili
consider the need for the proposal, siting, height and construction

materials.

9-3563Hl1-19!09/28G<45+46W563Hl4-iWI-99Rfl!t4-i-5±42g;;5&lo..-hQ8:ttl-tl-2BG4=16fft5935637 .o~

4/1112004 12:54
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In considering other land uses, the Airport Authority will take into

account possible height Intrusion, the likelihood of dust, glare,

electrical interference and the possibility of the proposal attracting

birds to the area or promoting the gathering of people in the area,

In all other respects, the complementary provisions of the District
Plan for the area shall apply but subject to the restrictions contained
in this specification.

10 ARDMORE AERODROME SOUND EMISSIONS

The Aerodrome shall be operated in compliance with Rule 6,14,9

Ardmore Aerodrome Zone Sound Emissions of the Papakura District
Plan (Urban Section), including any subsequent amendments.

11 BEST PRACTICABLE OPTION

In administering the conditions of this designation, the Airport
Authority shall adopt the best practicable options Includlnq, but not

limited to, management procedures and Operational Controls to

reduce the exposure of the community to noise from Aircraft and

Aerodrome activities.

12 NOISE MANAGEMENT PLAN

The operation of Ardmore Aerodrome shall be in accordance with

the Ardmore Airport Ltd Noise Management Pian, including

amendments te that Plan a~~reved by a 60% majerity ef the

Envirenmental Werking GFeU~ detailed within the Neise
~qanagement Plan. With the exception of those provisions contained

in Part TweAppendix A of that f'J:lan, the Ardmore Airport tt€l-Noise
Management Plan shall be reviewed on a 12 monthly basis, or as

necessary to ensure Best Practicable Options in terms of noise

management are achieved, in accordance with the document

amendment procedures contained in Sectien 1. 4that Plan.

13 MONITORING

The Airport Authority shall be responsible for the monitoring of noise

associated with the Aerodrome and flight activity. Such monitoring
shall include ali matters detailed in Rule 6.14,9.10 of the Papakura

District Plan (Urban Section), including any subsequent

amendments.

Advice Notes:

~~±-W1.g.g,<;;Q~693563i'.,f)oHG~~415" 9935!5iP.,f)!HtHfige44·6+G593~QL.Qll.
1I1JJ2004 '<';54
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1 This amended Designation is to replace the existing Designation

presentiy contained within the Operative Papakura District Pian.

2 Pianning Maps WP47Cthe Designated Area), WP49 CArdmore Airport

Protection Areas), '''''PSO, RiO, U17and Ardmore Airport Height
Surfaces are to be amended to reflect the alterations to the

Approach Surfaces detailed above and as shown on Harrison

Grierson Plan 23-6171 Rev A-];Lattached.

!>35~'!-HlI-e9f2ee, 15: ~ 6935§3-t_e'h!Gf-89/~94-15 :399356 37. 98 1/ l,-1+2-8M46±jl593 :;.Q]lJl.I>
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Introduction 

[1] The principal issue on these appeals is whether the High Court erred in 

deciding that two decisions of the Minister for Canterbury Earthquake Recovery (the 

Minister)
1
 relating to the use of land in greater Christchurch were unlawful in terms 

of the Canterbury Earthquake Recovery Act 2011.
2
 

[2] The Minister’s two decisions, both made in October 2011 under s 27 of the 

Act, were: 

(a) to amend the 1998 Canterbury Regional Policy Statement (RPS) by 

adding a new chapter (chapter 22) to set in place an airport noise 

contour around Christchurch International Airport within which noise 

sensitive activities, including residential activities, were to be avoided 

(excepting a limited number of households in Kaiapoi); and 

                                                 
1
  Canterbury Earthquake Recovery Act 2011 [the Act], s 4(1), definition of “Minister”. 

2
  Independent Fisheries Ltd v Minister for Canterbury Earthquake Recovery [2012] NZHC 1810 

[the High Court decision]. 



(b) to revoke Proposed Change 1 (PC1) to the 1998 Canterbury RPS and 

to insert a new chapter (chapter 12A), which set an urban limit for 

greater Christchurch and provided for urban development of 

designated greenfield areas over the next 35–40 years, including space 

for 47,225 residential properties. 

[3] The Minister also made decisions in November 2011 to amend the District 

Plans of the Christchurch City Council and Waimakariri District Council to give 

effect to some of the residential zoning anticipated by the new chapters added to the 

RPS.  These decisions were not challenged. 

[4] The effect of the Minister’s two October 2011 decisions was to bring to an 

end long-standing issues under the Resource Management Act 1991 (the RMA) 

relating to the RPS and PC1 and various unresolved appeals to the Environment 

Court, including appeals by respondents.
3
 

[5] The validity of the two October 2011 decisions was challenged in High Court 

judicial review proceedings by the respondents in their capacity as land owners 

affected by restrictions on the use of their land resulting from the decisions.  The 

respondents claimed successfully in the High Court that the Minister’s decisions 

were unlawful on the grounds that: 

(a) they were made for purposes not authorised by the Act;
4
 

(b) they involved the misapplication of the Minister’s power under s 27 of 

the Act;
5
 

(c) the exercise of the Minister’s power was not “necessary” in terms of 

s 10(2) of the Act;
6
 and 

                                                 
3
  See, for example, the following interlocutory applications in the appeals:  Prestons Road Ltd v 

Canterbury Regional Council [2011] NZEnvC 131, [2012] NZRMA 283; and MHR Group Ltd v 

Canterbury Regional Council [2011] NZEnvC 215.  The appeals were consolidated and a full 

list of the appeals and parties is attached as a schedule to MHR Group Ltd v Canterbury 

Regional Council. 
4
  High Court decision, above n 2, at [64]–[105]. 

5
  High Court decision, above n 2, at [106]–[127]. 

6
  High Court decision, above n 2, at [128]–[150]. 



(d) the exercise of the Minister’s power was fundamentally flawed 

because it had the effect of denying the respondents access to the 

Courts, namely the Environment Court.
7
 

[6] The effect of the High Court decision was to invalidate the Minister’s two 

decisions to add chapters 12A and 22 to the RPS and to reinstate PC1 and the 

Environment Court proceedings.  An application for a stay of the High Court 

decision was declined.
8
  It is understood that since the High Court decision the 

Environment Court proceedings have been pursued. 

[7] The Minister and the councils responsible for local government in greater 

Christchurch
9
 have appealed to this Court against the High Court decision essentially 

on the grounds that the Minister’s decisions were within the purposes of the Act and 

that it was necessary for him to proceed as he did.  In this Court their principal 

submissions are, first, that the Minister’s decisions achieve planning certainty that is 

necessary for earthquake recovery for the people of greater Christchurch and their 

councils; and, secondly, that the decisions avoid council staff distraction in the 

Environment Court appeals.   

[8] These submissions were supported by affidavit evidence from council 

officers confirming that the addition of chapters 12A and 22 provided planning 

certainty that assisted earthquake recovery.  Council officers deposed that the 1998 

Canterbury RPS had provided little specific direction for urban development, which 

was essentially driven by developers obtaining private plan changes, and that this 

had led to inefficiencies, uncertainties and a lack of cross-boundary co-ordination.  

PC1 was an attempt to overcome these difficulties.  Council officers also deposed 

that the need for planning certainty was even greater following the earthquakes 

because of the need to make decisions for the repairing or rebuilding of 

                                                 
7
  High Court decision, above n 2, at [151]–[182]. 

8
  Independent Fisheries Ltd v Minister for Canterbury Earthquake Recovery [2012] NZHC 1909, 

[2012] NZAR 785.  
9
  “Council” is defined in s 4(1) of the Act as meaning the Christchurch City Council, the 

Canterbury Regional Council (Environment Canterbury), the Selwyn District Council, or the 

Waimakariri District Council, and “greater Christchurch” is defined as meaning the districts of 

the Christchurch City Council, the Selwyn District Council and the Waimakariri District 

Council, including the coastal marine area adjacent to those districts. 



infrastructure, prioritising scarce resources, providing replacement housing and 

investment certainty for developers. 

[9] As in the High Court, Christchurch International Airport Ltd was granted 

intervener status in this Court with the right to file written submissions but not to 

make oral submissions unless called on by the Court.  We also received submissions 

for the Councils on all aspects of the appeals.
10

 

[10] With the assistance of counsel for all parties and as envisaged by s 82 of the 

Act, this Court has expedited the hearing and determination of the appeals. 

[11] As the issues on these judicial review appeals depend largely on the 

interpretation of the Act,
11

 we propose to consider the issues in the context of the 

relevant provisions of the Act before referring in further detail to the Minister’s two 

decisions and their impact on the respondents’ rights. 

The Canterbury Earthquake Recovery Act 2011 

Overview 

[12] In interpreting the relevant provisions of the Act, we are to ascertain their 

meaning from their text and in light of their purpose.
12

  In determining purpose we 

have regard to both the immediate and general legislative context, as well as the 

social, commercial and other objectives of the Act.
13

  We also recognise that the 

legislation should be interpreted in a realistic and practical way in order to make it 

work.
14

 

                                                 
10

  See Independent Fisheries Ltd v Minister for Canterbury Earthquake Recovery [2012] NZHC 

1177. 
11

  Unison Networks Ltd v Commerce Commission [2007] NZSC 74, [2008] 1 NZLR 42 at [53]–

[54]; and Harness Racing New Zealand v Kotzikas [2005] NZAR 268 (CA) at [59]. 
12

  Interpretation Act 1999, s 5. 
13

  Commerce Commission v Fonterra Co-operative Group Ltd [2007] NZSC 36, [2007] 3 NZLR 

767 at [22]. 
14

  Northland Milk Vendors Association Inc v Northern Milk Ltd [1988] 1 NZLR 530 (CA); and 

JF Burrows and RI Carter Statute Law in New Zealand (4th ed, LexisNexis, Wellington, 2009) at 

205. 



[13] In the present case the relevant context is obviously the devastation caused to 

greater Christchurch by the Canterbury earthquakes,
15

 the Government’s 

establishment of the Canterbury Earthquake Recovery Authority (CERA)
16

 and 

Parliament’s enactment, with cross-party support,
17

 of legislation imposing 

obligations and conferring wide powers on the executive branch of government to 

make decisions to ensure the expeditious recovery of Christchurch in the wake of 

both the September 2010 and February 2011 earthquakes.
18

  There can be little doubt 

from the legislation that Parliament considers it to be in the national interest to 

accord priority to the recovery of Christchurch. 

[14] At the same time, as the Act itself recognises, the powers conferred by 

Parliament on the Executive in this context are not unfettered.  Parliament was 

concerned to ensure that, notwithstanding the need to confer extraordinary powers 

on the Executive to deal with an extraordinary situation, the rule of law was 

protected.  Hence the powers conferred on the Minister are not untrammelled.  The 

Act contains express provisions constraining the exercise by the Minister of his 

powers and there is a right to challenge the exercise of the powers by judicial review 

proceedings, such as the present. 

Constraints on the Minister 

[15] It is common ground on these appeals that to be valid the Minister’s decisions 

must meet the requirements of s 10(1) and (2) of the Act, which provide: 

10 Powers to be exercised for purposes of this Act 

(1) The Minister and the chief executive must ensure that when they 

each exercise or claim their powers, rights, and privileges under this 

Act they do so in accordance with the purposes of the Act. 

(2) The Minister and the chief executive may each exercise or claim a 

power, right, or privilege under this Act where he or she reasonably 

considers it necessary. 

                                                 
15

  Defined in s 4(1) of the Act as meaning any earthquake in Canterbury on or after 

4 September 2010 and including any aftershock. 
16

  By the State Sector (Canterbury Earthquake Recovery Authority) Order 2011 and see the 

definition of “CERA” in s 4(1) of the Act. 
17

  (14 September 2010) 666 NZPD 13959–13969; and (12 April 2011) 671 NZPD 18224–18238. 
18

  The current Act replaced the Canterbury Earthquake Response and Recovery Act 2010. 



[16] The need for the Minister’s decisions to be “in accordance with the purpose 

of the Act” reflects well established principles of administrative law.
19

  But, as 

Mr Cooke QC for the respondents correctly pointed out, the need here is reinforced 

and strengthened by the express obligation imposed on the Minister by s 10(1) to 

“ensure” that he exercises his powers under the Act “in accordance with its 

purposes”. 

[17] Before referring to the purposes of the Act, we note that the second important 

constraint on the exercise by the Minister of his powers is imposed by s 10(2).  The 

Minister may exercise his powers where he “reasonably considers it necessary”.  We 

received a range of submissions from the parties to this appeal as to the meaning of 

this crucial provision, but by the end of the hearing the differences between them had 

narrowed significantly. 

[18] In our view, the meaning of the provision is clear when the focus is on its text 

and purpose in the context of this Act.  In short, two elements are involved: 

(a) The Minister must consider the exercise of the power “necessary”, 

that is, it is needed or required in the circumstances, rather than 

merely desirable or expedient, for the purposes of the Act. 

(b) The Minister must consider that to be so “reasonably”, when viewed 

objectively, if necessary by the Court in judicial review proceedings 

such as these.  The Minister must therefore ask and answer the 

question of necessity for the specific power that he intends to use.  

This means that where he could achieve the same result in another 

way, including under another power in the Act, he must take that 

alternative into account. 

[19] Mr Casey QC for the Minister and Mr Goddard QC for the Councils argued, 

at least initially, that the word “necessary” should be interpreted to mean “expedient  

 

                                                 
19

  Unison Networks Ltd v Commerce Commission, above n 11, at [53]–[55]. 



or desirable”,
20

 while Mr Cooke supported “indispensible, vital, essential”.  We 

prefer the primary, ordinary meaning of “needed” or “requisite”, which in turn is 

defined as “required by circumstances”.
21

  It seems to us unlikely that Parliament 

would have intended either of the more extreme definitions here.  If Parliament had 

intended a different standard, it would have said so expressly. 

[20] The expression used is not, as is commonly the case, “reasonably 

necessary”.
22

  Here “reasonably” qualifies “consider” not “necessary”.  The Minister 

must “reasonably consider” the exercise of the power to be “necessary”.  The 

purpose of s 10 is to provide a safeguard against the exercise by the Minister of 

powers which carry significant consequences,
23

 including the overriding of normal 

processes, procedures and appeals under the RMA.
24

  Accordingly, the ordinary 

meaning of “reasonably”, which results in a relatively high threshold, is appropriate 

in the context of the Act.  

[21] While it was common ground that the Court was able to review the exercise 

of the power objectively, the parties disagreed as to the standard of review involved 

in the requirement for the Minister “reasonably” to consider the exercise of the 

power necessary.  Mr Goddard submitted that this meant that the Court needed only 

to be satisfied that the Minister’s decision was “reasonably” open to him and that the 

Court should avoid a review of the merits of the decision.  Mr Cooke submitted, 

however, that the Court had to examine the Minister’s decision closely in order to be 

satisfied that it was one that the Minister could “reasonably” consider was truly 

necessary. 

[22] We agree with Mr Goddard that a review of the merits of the decision, as on 

an appeal,
25

 is to be avoided.  We also accept that the decision should not be 

                                                 
20

  On the basis of Countdown Properties (Northland) Ltd v Dunedin City Council [1994] NZRMA 

145 (HC) at 178; and Green & McCahill Properties Ltd v Auckland Regional Council [1997] 

NZRMA 519 (HC) at 524. 
21

  Oxford English Dictionary (online edition), definitions of “necessary” and “requisite”. 
22

  See, for example, Ports of Auckland Ltd v Kensington Swan CA84/90, 12 April 1990 at 10 and 

13; and s 71(1) of the Act itself. 
23

  (12 April 2011) 671 NZPD 18130, 18140 and 18163. 
24

  The Act, ss 15, 23–25 and 27. 
25

  Austin, Nicholls & Co Inc v Stichting Lodestar [2007] NZSC 103, [2008] 2 NZLR 141. 



reviewed on the basis of Wednesbury unreasonableness or irrationality because the 

requirement to consider “reasonably” imports a higher standard.  Indeed it was not 

argued that the decision was so unreasonable that no reasonable person could have 

made it.  The Court must be satisfied that the Minister’s consideration of necessity 

was reasonable.  This will involve the Court being satisfied that the Minister did in 

fact consider that the exercise of the particular power was necessary to achieve a 

particular purpose or purposes of the Act at the time the power was exercised, taking 

into account the nature of the particular decision, its consequences and any 

alternative powers that may have been available.  In making this assessment, the 

Court will give such weight as it thinks appropriate to the Minister’s expertise and 

opinion, while recognising that Parliament has enacted s 10(2) as a constraint on the 

exercise by the Minister of his powers under the Act. 

[23] The first two issues in this case, when refined, are therefore whether the 

Minister’s two decisions were: 

(a) “in accordance with the purposes of the Act”; and 

(b) “necessary” in the sense of being needed, rather than merely 

expedient or desirable, when viewed objectively. 

The purposes of the Act 

[24] The purposes of the Act are prescribed by s 3, which provides: 

3 Purposes 

The purposes of this Act are— 

(a) to provide appropriate measures to ensure that greater 

Christchurch and the councils and their communities 

respond to, and recover from, the impacts of the Canterbury 

earthquakes: 

(b) to enable community participation in the planning of the 

recovery of affected communities without impeding a 

focused, timely, and expedited recovery: 

(c) to provide for the Minister and CERA to ensure that 

recovery: 



(d) to enable a focused, timely, and expedited recovery: 

(e) to enable information to be gathered about any land, 

structure, or infrastructure affected by the Canterbury 

earthquakes: 

(f) to facilitate, co-ordinate, and direct the planning, rebuilding, 

and recovery of affected communities, including the repair 

and rebuilding of land, infrastructure, and other property: 

(g) to restore the social, economic, cultural, and environmental 

well-being of greater Christchurch communities: 

(h) to provide adequate statutory power for the purposes stated 

in paragraphs (a) to (g): 

(i) to repeal and replace the Canterbury Earthquake Response 

and Recovery Act 2010. 

[25] As already noted,
26

 a number of expressions in this provision are separately 

defined in s 4(1), namely “greater Christchurch”, “council”, “the Canterbury 

earthquakes”, the “Minister” and “CERA”.  And so too, significantly, are the 

expressions “recovery” and “rebuilding”:  

recovery includes restoration and enhancement 

rebuilding includes— 

(a) extending, repairing, improving, subdividing, or converting 

any land, infrastructure, or other property; and 

(b) rebuilding communities 

[26] Both of these important definitions are inclusive.
27

  This means that in the 

context of this Act Parliament intended to make it clear that the expressions are to be 

interpreted broadly with extended meanings. 

[27] The expression “recovery”, which features in the title to the Act and in 

several of the Act’s prescribed purposes, therefore means here “the fact of returning 

to an improved economic condition”,
28

 including restoration and enhancement, the 

latter clearly incorporating the concept of improvement.  The scope of the Act is 
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therefore not limited merely to restoring greater Christchurch to its previous state but 

extends to enhancing or improving it. 

[28] At the same time we accept Mr Cooke’s submission that the concept of 

“recovery” is not, as Mr Goddard submitted, so open ended that almost anything is 

covered.  As the references to “recovery”, “restoration”, “rebuilding” and “repairing” 

make clear, the starting point must be to focus on the damage that was done by the 

earthquakes and then to determine what is needed to “respond” to that damage.  But, 

as the purposes and definitions also make clear, the response is not limited to the 

earthquake damaged areas.  Recovery encompasses the restoration and enhancement 

of greater Christchurch in all respects.  Within the confines of the Act, all action 

designed, directly or indirectly, to achieve that objective is contemplated. 

[29] The expression “rebuilding” is to be given a broad meaning extending well 

beyond merely restoring physical structures, to cover not only “improving” land, 

infrastructure and other property, but also rebuilding “communities”.  The reference 

to “improving” both links to and reinforces the reference to “enhancement” in the 

definition of “recovery”, and the reference to rebuilding “communities” confirms 

that the scope of the Act is intended to reach beyond physical restoration and to 

encompass the people in the communities of greater Christchurch. 

[30] We turn then to the first specific purpose, which is: 

... to provide appropriate measures to ensure that greater Christchurch and 

the councils  and their communities respond to, and recover from, the 

impacts of the Canterbury earthquakes: 

[31] This purpose confirms that the Act is designed to achieve the full recovery of 

greater Christchurch.  That this recovery extends beyond restoring physical 

structures to rebuilding communities is reinforced by the sixth and seventh purposes, 

which are: 

(f) to facilitate, co-ordinate, and direct the planning, rebuilding, and 

recovery of affected communities, including the repair and 

rebuilding of land, infrastructure, and other property: 

(g) to restore the social, economic, cultural, and environmental well-

being of greater Christchurch communities: 



[32] The latter purpose puts beyond doubt Parliament’s intention that the focus of 

the Act is on the recovery of all aspects of the “well-being” of the communities of 

greater Christchurch.  As Mr Cooke realistically acknowledged in the course of 

argument, this purpose has the effect of broadening the scope of the Act significantly. 

[33] The second purpose of the Act reinforces the focus on the communities of 

greater Christchurch by expressly recognising that there is to be community 

participation in the planning of the recovery of affected communities.  As we shall 

see, subsequent provisions in the Act provide for community participation and 

involvement in the recovery process. 

[34] At the same time, as the second purpose also recognises, community 

participation is not intended to impede “a focused, timely, and expedited recovery”.  

The requirement for “a focused, timely and expedited recovery” is then reiterated in 

the fourth purpose.  These references to a timely and expedited recovery are reflected 

in other provisions of the Act which require a timely recovery process, including the 

time permitted for the development of a draft Recovery Strategy,
29

 obligations on the 

court and the expiration of the Act after five years.
30

 

[35] The third purpose makes it clear that responsibility for ensuring recovery is to 

be imposed on the Minister and CERA.  The imposition of this responsibility on the 

Executive is significant in the context of this case. 

[36] Finally, the eighth purpose makes it clear that Parliament intends to provide 

“adequate statutory power” in the Act to achieve the preceding seven purposes.  

These powers are therefore among the “appropriate measures” referred to in the first 

purpose of the Act. 

[37] Applying the relevant definitions to the purposes of the Act, it is clear that 

Parliament intended a broad, all-encompassing approach to be adopted.  We note that 

the definitions of “recovery” and “rebuilding”, their impact on the purposes of the 

Act and the nature and scope of the purposes when read together, especially the 
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seventh purpose, do not seem to have been taken into account by Chisholm J in the 

High Court or by the respondents in their submissions seeking to uphold his 

decision.
31

   

[38] We do not agree with Mr Cooke that a narrower approach to the 

interpretation of the purposes should be adopted because of the nature of the powers 

conferred by the Act.  The fact that the powers are significant and must be exercised 

for the purposes of the Act does not mean that the purposes should be interpreted 

restrictively when Parliament has made it clear that they should be interpreted 

broadly.  The Act is designed to confer adequate powers on the Executive to achieve 

the full social, economic, cultural and environmental recovery of greater 

Christchurch in the widest sense. 

[39] When the Act is interpreted in this way, we consider that a decision designed 

to achieve planning certainty may be within its purposes.  We do not agree with 

Mr Cooke that “certainty in RMA planning” is not within the purposes of the Act 

because it is not referred to explicitly in s 3.  In our view the wide nature of the 

powers in s 3 and the overarching purpose of achieving the full social, economic, 

cultural and environmental recovery of Christchurch in a timely and expeditious 

manner do envisage providing the people of Christchurch and their businesses with 

RMA planning certainty.  This conclusion is also reinforced by the specific 

provisions of the Act that override the RMA
32

.  Whether in a particular case such a 

decision is within the Act’s purposes will, however, depend on the nature and 

consequences of the particular decision considered in the context of both the RMA 

and this Act. 

[40] In the context of the RMA, planning certainty is a relative concept.  In a legal 

sense, RMA documents such as regional policy statements and regional and district 

plans provide certainty until they are reviewed and amended
33

 and a resource consent 

granted in terms of a district plan will enable the holder to implement the consent.
34

  

Once an RMA document is reviewed and amended, however, any long-term certainty 
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provided by its predecessor will have ended.  In a practical sense, steps taken in 

accordance with a district plan or a resource consent, such as a subdivision or new 

construction, will alter the basis for any RMA document review and amendment, but 

will not otherwise necessarily constrain the review.  It is therefore normal for 

councils and their officers to operate under a degree of uncertainty. 

[41] In the context of the present Act, planning certainty is also a relative concept.  

As we shall see,
35

 a decision made under s 27 would be overtaken by the Recovery 

Strategy, a draft of which had to be developed within nine months after the date on 

which the Act came into force (19 April 2011).
36

  The Act itself therefore 

contemplates a period of uncertainty during which there is an opportunity for public 

participation.  Decisions made in this period under s 27 are necessarily provisional. 

Implementation of purposes 

[42] The purposes of the Act are implemented by the subsequent provisions in 

pt 2, which is headed “Functions and powers to assist recovery and rebuilding” and 

which contains the following relevant subparts: 

Subpart 1—Input into decision making by community and cross-party 

forums 

Subpart 2—Minister and chief executive of CERA 

Subpart 3—Development and implementation of planning instruments 

[43] Implementing the second purpose of the Act, subpart 1 contains s 6, which 

provides: 

6 Community forum 

(1) The Minister must arrange for a community forum to be held for the 

purpose of providing him or her with information or advice in relation 

to the operation of this Act. 

(2) The Minister must invite at least 20 persons who are suitably qualified 

to participate in the forum. 

(3) The Minister must ensure that the forum meets at least 6 times a year. 
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(4) The Minister and the chief executive must have regard to any 

information or advice he or she is given by the forum. 

[44] This is an important provision because not only does it impose an obligation 

on the Minister to arrange a community forum, which must meet at least six times a 

year, but it also requires him and the chief executive of CERA to have regard to “any 

information or advice” given by the forum.  In this way there is formal recognition 

of community participation in the recovery process and, potentially, a further 

constraint on the Minister when exercising his powers under the Act. 

[45] Under s 7 there is also provision for a cross-party parliamentary forum.  The 

Minister is under an obligation to arrange for this forum to be held “from time to 

time”, but unlike the community forum he is not required to have regard to its views.  

The contrast between the provisions relating to the two forums serves to reinforce 

the importance of the community forum. 

[46] Then, implementing the third purpose of the Act, subpart 2 contains the 

functions of the Minister and the chief executive of CERA as well as s 10 to which 

reference has already been made.
37

 

[47] The functions of the Minister are prescribed by s 8, which provides: 

8 Functions of Minister 

The Minister has the following functions for the purpose of giving effect to 

this Act: 

(a) establishing a community forum in accordance with section 6 and a 

cross-party parliamentary forum in accordance with section 7: 

(b) recommending for approval a Recovery Strategy for greater 

Christchurch under section 11: 

(c) reviewing the Recovery Strategy and approving any changes to it 

under section 14: 

(d) directing the development of, and matters to be covered by, 

Recovery Plans for all or part of greater Christchurch under section 

16: 

(e) approving Recovery Plans and the review and changes to them under 

sections 21 and 22: 
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(f) suspending, amending, or revoking the whole or parts of RMA 

documents, resource consents, and other instruments applying in 

greater Christchurch in accordance with section 27: 

(g) giving directions to councils or council organisations under section 

48: 

(h) directing a council to carry out certain functions of the council 

within a specified timeframe under section 49: 

(i) issuing a call-in notice under section 50 and assuming certain 

responsibilities, duties, or powers of the council if a timeframe under 

that section is not complied with: 

(j) compulsorily acquiring land in accordance with subpart 4: 

(k) determining compensation in accordance with subpart 5: 

(l) appointing a Canterbury Earthquake Recovery Review Panel under, 

and for the purposes outlined in, subpart 7 regarding development of 

delegated legislation: 

(m) reporting to the House of Representatives on the operation of the Act 

in accordance with sections 88 and 92: 

(n) any other functions provided in this Act. 

[48] The functions of the chief executive of CERA, prescribed by s 9, are wide 

ranging, but of no direct relevance to the issues on this appeal. 

[49] Subpart 3, headed “Development and implementation of planning 

instruments”, contains a series of detailed provisions elaborating on the functions of 

the Minister and the chief executive relating to the development of a Recovery 

Strategy.  By s 11(1) the chief executive is required to develop a Recovery Strategy 

for consideration by the Minister, who is then responsible under s 11(2) for 

recommending to the Governor-General that it be approved by Order in Council. 

[50] The Recovery Strategy is defined in s 11(3): 

(3) The Recovery Strategy is an overarching, long-term strategy for the 

reconstruction, rebuilding, and recovery of greater Christchurch, and 

may (without limitation) include provisions to address— 

(a) the areas where rebuilding or other redevelopment may or 

may not occur, and the possible sequencing of rebuilding or 

other redevelopment: 
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(b) the location of existing and future infrastructure and the 

possible sequencing of repairs, rebuilding, and 

reconstruction: 

(c) the nature of the Recovery Plans that may need to be 

developed and the relationship between the plans: 

(d) any additional matters to be addressed in particular 

Recovery Plans, including who should lead the development 

of the plans. 

[51] It is clear from this definition that the development and approval of the 

Recovery Strategy is an essential feature of the Act.  The definition also serves to 

confirm the wide approach to the interpretation of the purposes of the Act to which 

we have already referred.  Significantly for the present case, it is clear from s 11(3) 

that it is the Recovery Strategy that is intended to address the “long-term strategy” 

for the reconstruction, rebuilding and recovery of greater Christchurch, including the 

identification of areas for rebuilding and redevelopment, their sequencing and the 

location of “existing and future infrastructure”.  These provisions suggest strongly 

that Parliament intended planning certainty in the long-term to be addressed, at least 

principally, in the Recovery Strategy. 

[52] Notwithstanding the long-term implications of the Recovery Strategy, but 

reflecting the emphasis in the Act’s purposes on a timely and expedited recovery, 

s 12(2) requires the draft Recovery Strategy to be developed within nine months 

after the date on which the Act came into force (19 April 2011).
38

 

[53] The importance of the Recovery Strategy is also reinforced by the following 

requirements, which reflect the community participation purpose of the Act: 

(a) to develop it in consultation with the councils, Te Runanga o Ngai 

Tahu, and any other persons or organisations that the Minister 

considers appropriate: s 11(4); 

(b) to publicly notify the draft: s 13;
39

 and  

                                                 
38

  Section 2. 
39

  Public notification requires a notice published in the Gazette or in a newspaper circulating in the 

area to which the notice relates: s 4(1), definition of “public notice or publicly notify”. 



(c) to have public hearings while developing the draft Recovery Strategy: 

s 12(1). 

[54] A Recovery Strategy may be amended, but, unless the amendments are 

minor, further consultation will be required.
40

 

[55] Once approved by the Minister, a Recovery Strategy will, by virtue of s 15, 

prevail over any “RMA document” and other relevant instruments under s 26(2).
41

 

[56] The expression “RMA document” is defined in s 4(1): 

RMA document— 

(a) means any of the following under the Resource Management 

Act 1991: 

(i) a regional policy statement: 

(ii) a proposed regional policy statement: 

(iii) a proposed plan: 

(iv) a plan; and 

(b) includes a change or variation to any document mentioned in 

paragraph (a). 

[57] As will be seen later, the reference in this definition to “a proposed regional 

policy statement” is particularly significant for the respondents’ claim that they were 

unlawfully denied access to the Environment Court.
42

 

[58] A Recovery Strategy prevails over any RMA document because s 15 

provides: 

15 Effect of Recovery Strategy 

(1) No RMA document or instrument referred to in section 26(2), 

including any amendment to the document or instrument, that 

applies to any area within greater Christchurch may be interpreted or 

applied in a way that is inconsistent with a Recovery Strategy. 
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(2) On and from the commencement of the approval of a Recovery 

Strategy, the Recovery Strategy— 

(a) is to be read together with and forms part of the document or 

instrument; and 

(b) prevails where there is any inconsistency between it and the 

document or instrument. 

(3) No provision of the Recovery Strategy, as incorporated in an RMA 

document under subsection (2)(a), may be reviewed, changed, or 

varied under Schedule 1 of the Resource Management Act 1991. 

[59] Reflecting the Minister’s functions under s 8(d) and (e), the Minister has 

various obligations and powers under ss 16–22 relating to the development of 

Recovery Plans.  While a Recovery Plan must be consistent with the Recovery 

Strategy, it may be developed and approved before the Recovery Strategy is 

approved.
43

  Like a Recovery Strategy, a draft Recovery Plan must be publicly 

notified and available for written comment.
44

  And once a Recovery Plan has been 

publicly notified, any person exercising functions or powers under the RMA must 

not make a decision or recommendation that is inconsistent with the Recovery Plan 

on any of the matters prescribed in s 23(1). 

[60] A council must also amend its RMA documents if a Recovery Plan so directs, 

to the extent that the document relates to greater Christchurch.
45

  A council must do 

so as soon as practicable without using the process in sch 1 of the RMA,
46

 which 

therefore excludes the Environment Court, or any other formal public process.  The 

latter restriction reflects the fact that the opportunity for public participation will 

have occurred during the development of the Recovery Strategy. 

Section 27 

[61] We then come to s 27 of the Act, which appears under the subheading 

“Provisions affecting councils and others” and materially provides: 
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27 Suspension of plan, etc 

(1) The Minister may, by public notice, suspend, amend, or revoke the 

whole or any part of the following, so far as they relate to any area 

within greater Christchurch: 

(a) an RMA document: 

(b) a plan or policy of a council under the Local Government 

Act 2002, except a funding impact statement in an annual 

plan or a long-term plan. 

... 

(2) The Minister may, by public notice, suspend or cancel, in whole or 

in part, any of the following for an activity within greater 

Christchurch: 

(a) any resource consent: 

(b) any use protected or allowed under section 10, 10A, or 10B 

of the Resource Management Act 1991: 

(c) any certificate of compliance under that Act. 

... 

[62] Three issues of interpretation arise in this case in respect of this provision: 

(a) Does it confer an independent, stand-alone power on the Minister, or a 

power that may normally only be exercised after the Recovery 

Strategy or a Recovery Plan has been developed? 

(b) Does the power to “suspend, amend, or revoke” extend to adding new 

chapters to a proposed RPS as occurred in this case? 

(c) Does the exercise of the power override processes and appeals already 

in progress under the Resource Management Act? 

[63] On the first of these issues Chisholm J said:
47

 

Taken in isolation s 27 certainly seems to confer very wide powers in 

relation to RMA documents, including RPS’s. But once it is construed in the 

wider context of the Act, as it must be, it becomes apparent that its role is not 
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as wide as first impressions might suggest. In my view it does not provide an 

alternative and independent mechanism in situations where the Recovery 

Strategy or a Recovery Plan should be used. The policy of the Act is for long 

term planning strategies which are likely to have far reaching implications to 

be developed through the public process of the Recovery Strategy or a 

Recovery Plan, except where quick and discrete action is required for 

earthquake recovery purposes.  

[64] The Judge considered that his view reflected the statutory safeguards that 

accompany the development of the Recovery Strategy and Recovery Plans, namely 

the requirements for consultation, public notification and public hearings, which in 

turn reflected:
48

 

... first, the potentially far reaching consequences of the Recovery Strategy 

and, secondly, an underlying philosophy of community participation 

whenever possible. 

[65] It was submitted for the Minister and the Councils that the Judge erred 

because s 27 conferred a stand-alone power which the Minister was able to exercise 

independently from the Recovery Strategy or a Recovery Plan.  In particular, it was 

submitted that there is nothing in the text of the provision itself to suggest that the 

s 27 power may not be exercised instead of the Recovery Strategy or a Recovery 

Plan.  If Parliament had intended to impose such a constraint, it would have done so 

expressly by providing that the s 27 power was to be exercised only for the purpose 

of giving effect to a Recovery Strategy or Recovery Plan. 

[66] Mr Cooke supported the Judge’s approach to the interpretation of s 27, 

submitting that the provision is not a completely stand-alone power to implement 

long-term planning.  It is an ancillary or additional provision giving the requisite 

powers to implement the long-term planning contemplated by the Recovery Strategy 

and Recovery Plans. 

[67] For the following reasons, we agree with the approach of Chisholm J: 

(a) The primary focus of the Act is on the Recovery Strategy which the 

chief executive “must” develop as a long-term strategy for the 

reconstruction, rebuilding and recovery of greater Christchurch and 
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which “must” involve council consultation and processes for public 

notification and hearings. 

(b) The Act clearly contemplates the development and approval of the 

Recovery Strategy as the primary means to implement and achieve the 

Act’s purposes. 

(c) The non-mandatory discretionary power conferred on the Minister by 

s 27 is an ancillary power which may be exercised, if necessary, 

before, during or after the processes required for the development and 

approval of the Recovery Strategy. 

(d) Whether the exercise of the s 27 power is necessary will depend on 

the circumstances of the particular case.  The power to “suspend, 

amend, or revoke” an RMA document relating to an area within 

greater Christchurch may well need to be exercised expeditiously to 

assist the recovery and in advance of the development of the Recovery 

Strategy.  As Chisholm J recognised, “quick and discrete action [may 

be] required for earthquake recovery purposes.”
49

 

(e) The s 27 power is not unfettered.  It is constrained by s 10, which 

requires that it be exercised “in accordance with the purposes of the 

Act” and only if the Minister “reasonably considers it necessary”.  In 

particular, the Minister must consider whether the exercise of the s 27 

power, rather than an alternative such as a Recovery Strategy with 

public consultation, is necessary.  These constraints are important 

safeguards in the context of this legislation. 

(f) The existence of the provisions relating to the development of the 

Recovery Strategy and Recovery Plans, with community participation, 

does not mean that the Minister should be prevented from exercising 

the s 27 power in an appropriate case.  It is possible that the s 27 

power could be used prior to the development of the Recovery 
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Strategy to meet a particular emergency, but that would have to be 

done with the primacy of the pending Recovery Stratgey and 

Recovery Plans firmly in mind.  Whether the Minister ought to do so 

in a particular case is a separate question depending on the facts of the 

case and whether, objectively, he “reasonably considers it necessary” 

to do so.
50

  We consider this separate question later. 

[68] As to the second issue of statutory interpretation in respect of s 27, we are 

satisfied that in the context of this Act the reference to amending a RMA document 

such as the RPS included adding the two new chapters.  Given the purposes of the 

Act, the expression “amend” should be interpreted broadly.  We accept that there 

may be some doubt where the line should be drawn, but here the addition of two 

chapters to the proposed RPS was clearly within the concept of an amendment.  We 

agree with Mr Goddard that “amend” should be given an interpretation similar to 

that in relation to statutes, which are often amended by adding or inserting new 

sections or parts.
51

  Adding two chapters to the RPS is analogous to amending an Act 

by deleting a part and inserting a new part. 

[69] We address the third issue of statutory interpretation when we consider 

whether the respondents have been unlawfully denied access to the Environment 

Court. 

Other relevant provisions 

[70] For completeness we also note the following relevant provisions:  

(a) There is no right of appeal under the Act or the RMA against a 

decision of the Minister under s 27.
52

  An appeal to the Environment 

Court under the RMA is therefore excluded. 
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(b) Orders in Council exempting, modifying or extending provisions in a 

range of statutes that are reasonably necessary or expedient may be 

made for the purposes of the Act.
53

  The Judicature Amendment Act 

1972 under which judicial review proceedings such as the present are 

brought is expressly excluded.
54

 

(c) The Minister is required to present a quarterly report to Parliament on 

the operation of the Act, including a description of the powers 

exercised.
55

  

(d) There are to be annual reviews of the Act and the Act is to expire five 

years after its commencement.
56

 

Summary 

[71] We are satisfied from our analysis of the relevant statutory provisions that: 

(a) The overarching purpose of the Act is to impose obligations and 

confer adequate powers on the Executive to achieve in a timely and 

expeditious manner the full social, economic, cultural and 

environmental recovery of greater Christchurch.  

(b) To implement this overarching purpose, a range of obligations is 

imposed and powers conferred on the Executive, including the 

obligation to develop the Recovery Strategy, which is the primary 

focus of the Act; and the ancillary discretionary power conferred on 

the Minister by s 27, which may, depending on the circumstances, 

need to be exercised before, during or after the development of the 

Recovery Strategy. 
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(c) There is also a range of safeguards in the Act relating to these 

obligations and powers, including in particular: the constraints 

imposed by s 10; the provisions relating to community participation, 

which include, in the case of the Recovery Strategy and Recovery 

Plans, public notification and hearings; the requirements for reporting; 

and the availability of judicial review proceedings. 

(d) The consequences of the valid compliance with the obligations and 

exercise of the various powers include the removal of RMA processes 

and council and Environment Court hearings. 

[72] In light of our analysis we turn to consider the Minister’s two decisions in 

this case and their validity. 

The Minister’s two decisions 

Background 

[73] The undisputed factual background leading up to the Minister’s two 

October 2011 decisions is described in some detail in the High Court decision.
57

  We 

have also been assisted by the chronology provided by the Minister and relevant 

decisions of the Environment Court.  The essential features of the background may 

be summarised as follows. 

[74] Well before the first earthquake occurred in September 2010, the Councils 

and the New Zealand Transport Agency (NZTA) had developed an urban 

development strategy to address perceived shortcomings in the 1998 Canterbury 

RPS.  Following public consultation, the strategy had been publicly notified in 2007 

as PC1.  It included provisions relating to urban limits through to 2041, the 

sequencing of new greenfield land for residential development, and a long standing 

policy precluding noise sensitive uses of land within a 50 dBA Ldn contour around 

Christchurch International Airport. 
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  High Court decision, above n 2, at [8]–[44]. 



[75] Relevant territorial authorities were required to have regard to these matters 

when preparing or changing their district plans
58

 and once the change to the RPS was 

operative would have to give effect to the modified RPS.
59

   

[76] Some 700 submissions relating to PC1 were lodged, with submissions from 

landowners, including the respondents, seeking either to have their land included 

within the urban limits or the amendment of provisions relating to the sequencing of 

greenfield land to development.  Christchurch International Airport Ltd lodged a 

submission supporting PC1 and seeking the inclusion of updated air noise contours. 

[77] Following settlement of judicial review proceedings,
60

 the PC1 submissions 

were heard by independent Commissioners whose recommendations were adopted 

by the Regional Council in December 2009.  In broad terms the use of urban limits 

in PC1 was upheld, with some changes resulting from the inclusion of new 

greenfield areas for residential development, the identification of “Special Treatment 

Areas” involving land owned by some of the respondents (with the Christchurch 

City Council directed to investigate zoning) and provision for growth at Kaiapoi 

within the airport noise contour. 

[78] Some 50 appeals against the Regional Council’s decision, including appeals 

by the respondents, the Christchurch City Council, the Waimakariri District Council 

and Christchurch International Airport, were lodged with the Environment Court.  

The Court decided to hear the appeals in stages,
61

 with the principal question for the 

first stage being:
62

 

... whether there should not be an urban growth boundary for the purpose of 

allocating the location and numbers of new houses in greenfields areas ... 

[79] Before the Environment Court was scheduled to hear the appeals, the 

earthquakes occurred and the Act, which came into force on 19 April 2011, was 

enacted. 
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[80] We adopt Chisholm J’s descriptions of the sequence of earthquakes that 

occurred and their impact on RMA issues:  

[18] Although the earthquake in September 2010 caused considerable 

damage at Kaiapoi, it did not give rise to widespread RMA issues for greater 

Christchurch. That changed with the earthquake in February 2011 when the 

need for residential development became urgent, particularly as the result of 

the creation of residential red zones in the city. This was accentuated by two 

further significant earthquakes on 13 June 2011.  

[19] The Government announced that it was prepared to make offers to 

purchase properties in the residential red zone, with such offers remaining 

open for nine months after receipt of the offer. As a result there was 

significant pressure from people wishing to relocate. Given the timeframe 

required for preparing bare land for development and erecting houses, land 

had to be made available for residential development as quickly as possible. 

Heavy demands were also being made on the time of council officers who 

were involved in drafting the earthquake Recovery Strategy required under 

[the Act]. 

[81] As Chisholm J pointed out later in his judgment,
63

 some 7,250 properties in 

Christchurch City and Waimakariri District were red zoned requiring relocation of 

householders.  A more detailed description of the consequences of the earthquakes is 

contained in the Environment Court decision in MHR Group Ltd v Canterbury 

Regional Council, where reference is made to evidence that at least 12,000 and 

possibly as many as 20,000 dwellings had been severely damaged or destroyed, 

representing six to ten years of pre-earthquake annual residential construction in 

greater Christchurch, and that 500 to 5,000 dwellings were estimated to be 

permanently unavailable for residential use as a result of liquefaction problems.
64

  

After referring to evidence relating to the impact of the earthquakes on employees 

and businesses,
65

 the Environment Court noted: 

[12] As a result of the September 2010 earthquake alone, local authorities 

initially estimated they had suffered over $500m damage to infrastructure 

(roads, bridges, footpaths, sewers, pump stations, water supply wells, 

stormwater drains, parks, reserves, sports grounds etc).  That figure more 

than trebled as a consequence of the 2011 shocks. 

(Footnotes omitted) 
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[82] The 22 February 2011 earthquake delayed the Environment Court hearing of 

the first stage for a month from May to June 2011,
66

 but a subsequent adjournment 

application by the Councils was declined on 19 May 2011.
67

  The Environment 

Court recognised that proceeding with the hearing might be a waste of time because 

the Minister could revoke PC1 at any time under s 27(1)(a) of the Act or the 

Recovery Strategy could head down a different path or a Recovery Plan could direct 

the Regional Council to amend PC1.
68

  But the Court decided that the hearing should 

not be adjourned because:  

(a) the rule of law required the Court to proceed without regard to 

whether the various powerful over-riding provisions in the Act might 

be exercised;
69

 

(b) the need for a timely and expedited recovery of greater Christchurch 

strongly favoured an early resolution of PC1;
70

 and 

(c) the wishes of most of the landowners should prevail despite the 

uncertainty over what might be in the Recovery Strategy or any 

Recovery Plan.
71

 

[83] During the stage one hearings, which took place in Queenstown in June and 

early July 2011, the Environment Court was advised that a number of parties, 

including Prestons Road Ltd, had reached agreements with the Councils.
72

  In an 

interim decision given on 28 July 2011 the Court, however, declined to endorse the 

agreements because it wished to be satisfied that PC1 did promote the purpose of the 

RMA in light of the circumstances in greater Christchurch after the earthquakes, 

uneasiness over the procedure followed by the Canterbury Regional Council and its 
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fairness to other parties, and a concern not to waste time.
73

  The Court therefore itself 

called a number of witnesses for the Council to give evidence.
74

 

[84] The Environment Court decided that in light of the settlement agreements and 

consequent changes in position by the Canterbury Regional Council it should not 

give a decision on the stage one issues, but should adjourn the proceedings to the 

next stages of the hearing to ensure that other parties had an opportunity to be 

heard.
75

  In reaching this interim decision, the Court was critical of the Canterbury 

Regional Council for changing its position in relation to the Commissioners’ 

decision on PC1 several times.
76

  The Environment Court’s criticisms of the 

Regional Council are referred to in the High Court decision.
77

  While it is not 

necessary for us to determine whether the criticisms were justified, we note that the 

Regional Council was faced with considerable planning pressures following the 

earthquakes which may explain its changes of position. 

[85] At a pre-hearing conference for stage two of the PC1 appeals on 5 August 

2011, the Environment Court made a timetable for hearings to begin in Queenstown 

in November 2011.   

[86] In the meantime, as required by the Act,
78

 a draft Recovery Strategy had been 

developed and was publicly notified on 10 September 2011.  The draft provided that 

CERA and various other bodies were to prepare various plans for recovery, including 

a “Land, Building and Infrastructure recovery plan” that was to identify: 

... when and how rebuilding can occur; timeframes for making decisions 

about whether land can be remediated, and a process and timeframe for land 

remediation; a methodology for reviewing existing national, regional and 

local strategies and plans; programmes and sequencing of areas for 

rebuilding and development; a spatial plan for housing and strategic 

infrastructure and community facilities to maintain the short-term wellbeing 

of communities, long-term recovery and growth aspirations; a framework for 

identifying investment priorities and opportunities for horizontal, strategic 

and community infrastructure; and identification and prioritisation of ‘early-

win’ projects. 
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[87] The land, building and infrastructure plan was clearly intended to overlap 

with many aspects of PC1. Development of the plan was to be led by CERA and 

supported by the Councils, NZTA, Ngai Tahu, Infrastructure Alliance, EQC and the 

Department of Building and Housing. In terms of time frames it provided: “Existing 

plans and strategies reviewed and spatial plan prepared by December 2011, Draft 

Recovery Plan prepared by April 2012”. 

[88] A further request by the Councils for an adjournment of the Environment 

Court appeals was declined by the Court in September 2011.
79

  The grounds for the 

Councils’ adjournment application included the likelihood that the publicly notified 

draft Recovery Strategy would overrule PC1 and that council resources were 

required for earthquake recovery purposes.   

[89] Urgent judicial review proceedings challenging the Environment Court’s 

adjournment refusal
80

 were then overtaken by events, namely the Ministers’ two 

October 2011 decisions.  These decisions followed meetings between CERA, the 

Minister and the Councils in the period after April 2011, when the issues of urban 

land supply, the role of PC1 and Ministerial intervention under the Act were 

discussed.  A number of the respondents also communicated with the Minister.
81

 

[90] The Minister’s decisions to insert chapter 22 and to revoke PC1 and insert 

chapter 12A into the Canterbury RPS were publicly notified on 8 and 17 October 

2011. This was roughly a month after the draft recovery strategy had been published 

and six months before the draft Land, Building and Infrastructure plan was to be 

prepared under the draft Recovery Strategy. 

[91] We now turn to examine CERA’s advice and recommendations to the 

Minister that led to his two decisions and the Minister’s reasons for his decisions 

given in his affidavit filed in this proceeding, which explain why he decided to 

adopt, with one exception, the CERA recommendations.  In doing so we accept, as 
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Chisholm J did in the High Court,
82

 that in the context of this case it was appropriate 

for the Minister to provide an affidavit giving his reasons and that his reasons should 

be given “real weight”.
83

  At the same time we are not restricted to the Minister’s 

view of what he did.
84

  Here CERA’s advice, which was contained in formal decision 

papers, was advice coupled with recommendations.  The reasons for the decisions 

are in the Minister’s affidavit.  We therefore do not accept Mr Cooke’s submission 

that CERA’s advice constituted the decision and that “deficiencies in the formal 

decision papers” could not be remedied by the Minister. 

[92] In examining the Minister’s reasons, it is important to emphasise that we are 

doing so for the purposes of ensuring compliance with s 10(1) and (2) of the Act.  A 

judicial review challenge to the validity of the Minister’s decisions is not an appeal 

against the merits of those decisions.  The Minister was not and would not be cross-

examined as of right on his affidavit.
85

  We must therefore examine the reasons for 

his decisions taking into account the information before him, the nature of the 

particular decision and its consequences. 

The airport noise contour decision (chapter 22) 

[93] On 8 October 2011 the Minister gave public notice that, pursuant to 

s 27(1)(a) of the Act, he was amending the RPS by inserting chapter 22.  The stated 

objective was to provide for and manage urban growth within greater Christchurch 

while protecting: 

(a) the safe and efficient operation, use, future growth and development 

of Christchurch International Airport; and 

(b) the health, wellbeing and amenity of the people of Christchurch 

through avoiding noise sensitive activities within the 50 dBA Ldn air 
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noise contour. 

That objective was supported by two policies: the first provided for residential 

development at Kaiapoi inside the 50 dBA Ldn noise contour to offset the 

displacement of households at Kaiapoi (from the earthquakes); the second was to 

avoid noise sensitive activities within the air noise contour except as provided for in 

the first policy. 

 CERA’s advice 

[94] CERA’s advice to the Minister that led to this decision is summarised in part 

in the High Court decision: 

[29] On 30 September 2011 CERA officials provided the Minister with 

briefing papers in relation to the possibility of residential development at 

Kaiapoi within the 50 dBA Ldn noise contour. These papers noted that 

negotiations between the airport company and the greater Christchurch local 

authorities had resulted in a compromise whereby the airport company had 

agreed to an exception for residential development in north-eastern Kaiapoi 

provided the importance of the 50 dBA Ldn contour was recognised in 

planning documents. 

[30] Having discussed the possibility of adding a special chapter to the 

RPS dealing with the issue of the noise contour, the briefing papers stated: 

19 It would also be possible to just change the 

Waimakariri District Plan and enable the subdivisions but 

this would not achieve the strengthening of the 50 dBA Ldn 

air noise corridor in the rest of greater Christchurch, and so 

would be opposed by CIAL [the airport company]. 

It was recommended to the Minister that a change be made to the RPS by 

adding a short chapter specifically dealing with the noise contour and 

supporting this with an amendment to the Waimakariri District plan. 

[95] CERA’s specific advice in the briefing papers relating to the use of s 27 was: 

21 The use of section 27 powers to enable land to be made available for 

residential development is within the purposes of [the Act].  It provides for 

the Minister to ensure recovery for those whose land has been red zoned.  

The proposal is focused, timely and will expedite recovery.  It will restore 

social and economic well-being both by assisting residential development in 

Kaiapoi and strengthening the protection for Christchurch International 

Airport. 



22 Use of the section 27 powers has been seen as a bargaining tool with 

developers to ensure that they bring sections to market quickly and give 

regard to affordability.  Although making this change now without obtaining 

an understanding from the developer may reduce the subject matter for 

negotiation with these particular land owners, there are other levers that can 

be pushed in relation to them.  Use of the section 27 power now will 

illustrate to developers that CERA is serious about making use of the tools 

within [the Act]. 

[96] CERA’s briefing paper then referred to the Minister’s question whether the 

exemption from the noise contour should apply only to north-eastern Kaiapoi or be 

extended to cover all of the township.  CERA’s advice was: 

25 We think that CIAL will object to allowing the exemption to cover 

all of the Kaiapoi township.  Christchurch City Council does not support this 

proposal as staff consider it undermines the concept of an exemption.  ECan 

has given qualified support.  At this stage no comment has been received 

from Waimakariri or Selwyn District Councils but earlier conversations 

would suggest that they would not oppose the extended exemption area.  

26 Our assessment is that exempting either the north-eastern Kaiapoi or 

all of the Kaiapoi township can be justified on the basis of displacement of 

residential properties from the Red Zone.  However, the larger the area 

exempted the greater the risk that the air noise contour will be undermined 

and others will also seek to be exempted from the restriction of noise 

sensitive activities under the contour. 

 The Minister’s reasons 

[97] The Minister’s reasons for this decision are set out in his affidavit: 

31. I considered it necessary to use my section 27 powers to add a new 

Chapter 22 to the RPS because it would settle throughout greater 

Christchurch where the contour line was and its effect. Following the 

earthquakes it was essential that people knew clearly what activities, and so 

what development, were allowed to take place near the airport. Given the 

importance of the airport to Canterbury I considered its continuing 

operations had to be protected from “reverse sensitivity” claims, and that a 

50 dBA Ldn noise contour was appropriate since that noise level had been 

used for decades. However, approximately 25% of Kaiapoi had been 

significantly affected by the earthquake. Much of the township was already 

within the noise contour and I thought it was necessary to free up land in the 

immediate vicinity to enable residential development to occur to 

accommodate those displaced in the township and also from the Residential 

Red Zones further afield. 



32. I was aware that the Waimakariri District Council was stretched with 

the demands following the earthquakes and that my decision would assist to 

provide certainty and free staff resources to assist with earthquake recovery 

work instead of arguing over residential development boundaries. 

33. I was advised that if the whole of Kaiapoi was exempted from the 

effect of the contour line further subdivision in the south-west could be 

developed, adding more residential sections and, while I understood 

Christchurch City Council and Christchurch International Airport Ltd would 

not necessarily be supportive of that decision, although Christchurch 

International Airport Ltd said they would not object if the decision was 

made, I considered exempting the whole of Kaiapoi was the right decision. 

 In accordance with the purposes of the Act? 

[98] In our view this decision was clearly made by the Minister “in accordance 

with the purposes of the Act” as required by s 10(1).  Our reasons for reaching this 

view and disagreeing with the High Court Judge’s decision
86

 and the submissions for 

the respondents may be stated shortly. 

[99] First, the exception to the restrictions imposed by the noise level contour for 

residential development in Kaiapoi was clearly designed to assist the recovery of 

Kaiapoi and was therefore in accordance with the purposes of the Act.  Indeed there 

is no challenge to the validity of the District Plan change implementing this aspect of 

the Minister’s decision. 

[100] Second, there is little doubt that the continued safe and efficient operation 

and further development of Christchurch International Airport is essential for the full 

social, economic, cultural and environmental recovery of greater Christchurch in the 

widest sense.  If the Minister was to permit extra residential development in an area 

that might be affected by airport operations, it was proper, and arguably important, to 

consider the airport noise contour.  The insertion of chapter 22 in the RPS, which 

was designed to strengthen the protection for Christchurch International Airport and 

provide certainty for Christchurch residents by settling the location of the 50 dBA 

Ldn air noise contour, was therefore in accordance with the overarching purpose of 

the Act. 
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[101] Third, the fact that the issue relating to the location of the airport noise 

contour existed long before the earthquakes and had been the subject of Environment 

Court decisions
87

 does not of itself take the Minister’s decision outside the purposes 

of the Act.  On the contrary, the fact that it was an existing issue needing resolution 

supports the view that, following the earthquakes, continuing uncertainty could well 

impede the planning certainty required for the full recovery of greater Christchurch.   

[102] Fourth, the fact that chapter 22 had the effect of restricting urban 

development in the area within the noise level contour does not mean that it had 

“nothing to do with earthquake recovery” as submitted by Mr Cooke.  Settling the 

location of the contour provided planning certainty, a potentially essential 

prerequisite for recovery in the widest sense. 

[103] This leaves open, however, the separate question of whether it was reasonable 

for the Minister to consider that the exercise of the power for this authorised purpose 

was necessary in this case, in particular whether it was reasonable for the Minister to 

consider that the exercise of the s 27 power by inserting chapter 22 was necessary to 

achieve the planning certainty sought by the Councils. 

 Reasonably considered necessary? 

[104] There is no dispute that, acting in good faith, the Minister himself considered 

that the decision was “necessary”.  But, viewed objectively, was it necessary that the 

Minister achieve his objective by exercising his ancillary discretionary power under 

s 27 in October 2011 rather than proceeding by way of the mandatory Recovery 

Strategy, the draft of which had already been publicly notified on 12 September 2011 

and which contemplated a land, building and infrastructure recovery plan by 

December 2011? 

[105] In respect of the airport noise level contour decision, there is no suggestion in 

CERA’s advice or from the Minister in his affidavit that he considered whether the 

options of using the Recovery Strategy and/or a Recovery Plan might not have 
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achieved the same outcome.  In referring to the use of s 27, CERA’s advice makes no 

reference to the necessity requirement or to the other available options.  While the 

Minister in his affidavit does say that he considered it was “necessary” to use his 

s 27 powers because it was “essential” that people knew what activities were allowed 

near the airport, he does not say that it was therefore essential that he exercise his 

s 27 power in October 2011 rather than pursue one of the other options.  In 

particular, the Minister does not explain why the need for planning certainty could 

not be met by the Recovery Strategy, with its long-term strategy addressing the 

location of existing and future infrastructure, including the international airport, 

coupled with a short-term decision such as a change to the Waimakariri District Plan 

to allow subdivision at Kaiapoi. 

[106] In our view the Minister should also have given consideration to the other 

options because, unlike the power under s 27, the use of the Recovery Strategy 

and/or a Recovery Plan would have involved public notification and the opportunity 

for public comment and thus have been in accordance with the public participation 

purpose of the Act.  The Minister needed to consider these options before he could 

be reasonably satisfied that the exercise of the s 27 power in October 2011 was 

indeed needed. 

[107] As we have already decided,
88

 the discretionary power conferred on the 

Minister by s 27 is an ancillary power that may be exercised, if necessary, before, 

during or after the processes required for the development and approval of the 

Recovery Strategy.  But the issue is whether the power was exercised legitimately in 

the circumstances of this case when, in terms of the Act, the Minister had the option 

of proceeding in a different way.  In the absence of any evidence from the Minister 

justifying his choice of the s 27 option, we cannot be satisfied, objectively, that the 

exercise of the power was necessary rather than merely expedient or desirable.   

[108] It is important in the context of the Act that the Minister should be 

constrained by the requirements of s 10(2) because the public participation purpose 

is a significant safeguard in the Act.  In the event that the Minister were to decide to 

proceed by way of the Recovery Strategy (which was already in draft at the time of 
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his decision) or a Recovery Plan, it would be speculation to conclude now that he 

would necessarily make the same decisions. 

[109] We return to the consequence of this finding later in our judgment.
89

 

The residential property zoning decision (chapter 12A) 

[110] On 17 October 2011 the Minister gave public notice that the RPS was further 

amended by inserting chapter 12A. The chapter was broadly similar to PC1 except 

that it reflected agreements the Regional Council had reached with some of the 

parties to the Environment Court appeals and some of the policies had been updated 

to reflect the earthquakes.  It also reversed the changes arising from the Regional 

Council’s decision, including changes supported by the respondents. 

 CERA’s advice 

[111] CERA’s advice to the Minister that led to this decision is summarised in part 

in the High Court decision: 

[31] Further briefing papers dated 7 October 2011 were supplied to the 

Minister with reference to the proposed chapter 12A.  These papers noted 

that PC1 was developed as a result of the local authorities in Canterbury 

working together to identify areas for urban growth and that the change was 

presently before the Environment Court.  The papers commented that PC1 

did not take into account either agreements reached since the appeals were 

filed or the Canterbury earthquakes.  It recorded that CERA staff had worked 

with the staff of local authorities to prepare a revised draft chapter 12A 

which incorporated those matters. 

[32] After stating that it was within the Minister’s powers under s 27 to 

add chapter 12A and to suspend or revoke PC1 “so as to avoid any confusion 

and probably stop the present Environment Court proceedings”, the briefing 

papers continue:  

5 Exercising your powers under s 27 of [the Act] is in 

accordance with many of the purposes of [the Act], but there 

is a risk that arguments could be made that public 

participation has been curtailed and that the subject matter is 

focused on growth as opposed to recovery.  It is noted, 

however, that as the RPS can be overridden by a Recovery 

Plan dealing with land use issues and further changes can be 

made using section 27 powers, that these concerns can be 
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addressed. Further to assist with the infrastructure recovery 

there needs to be long term planning including potential 

growth. 

Later the Minister is given three options: “do nothing”; suspend PC1 “until 

the High Court has concluded whether the decision not to adjourn was 

correctly made or not”; or revoke PC1. 

[33] With reference to the last alternative of revoking PC1 the Minister 

was briefed: 

29 … This would mean that there is no document before the 

Environment Court and so it should follow that the Environment 

Court no longer has any jurisdiction to consider the appeals.  This 

will, however, raise concerns about the Executive’s involvement in 

Court proceedings and misuse of power which could in turn result in 

judicial review of the revocation. 

The briefing paper recommended that, given the complicated circumstances, 

the Minister should suspend PC1 “and see how the Court proceedings play 

out”. 

[112] CERA’s briefing papers also referred to the confusion, uncertainty and 

litigation costs arising from the Environment Court appeals relating to PC1 and then 

continued: 

18 By giving effect to the contents of a revised PC1, there would be the 

ability to cut through this uncertainty and provide confidence that 

development can occur in certain places.  That will mean that providers of 

infrastructure will have greater certainty about need.  It will also provide for 

certainty about what is expected of the district councils and developers in 

terms of design (including density) of residential and business developments.  

Some of these matters may need to be translated into district plans to provide 

the final degree of certainty, but there will be policy that will give guidance. 

19 There will be disadvantages to those that are trying to have their 

properties included within the urban limit line through the present 

Environment Court process.  Giving effect to the present urban limit does 

not, however, mean that the limit cannot be changed at a later date.  PC1 

itself contemplates this if there is a change of circumstances, and there is the 

ability to use section 27 powers to make further changes if needed.  Giving 

effect will also require planning through outline development plans, but as a 

quality residential development is still anticipated this should not cause an 

unnecessary restraint.  Meeting minimum density levels will also be required 

which may disadvantage proposed large section development, but will assist 

in bringing more sections to market. 



[113] On the question of the use of the s 27 powers, the briefing papers say: 

23 The use of section 27 powers to provide a specific chapter within the 

RPS to deal with development of greater Christchurch is within the purposes 

of [the Act].  It provides for the Minister to ensure recovery by providing 

planning certainty.  The proposal is focused, timely and will expedite 

recovery by allowing territorial authorities, infrastructure providers and 

developers to have certainty about location of future development and the 

standards that will apply.  It will restore social, economic and environmental 

well-being of greater Christchurch communities by recognising the impact of 

the earthquakes on urban development and natural resources and providing a 

mechanism to avoid risks while providing for those relocated from the red 

zones. 

24 It does not, however, enable community participation in the planning 

of the recovery of affected communities in relation to changes to the RPS as 

a result of the earthquake.  ECan did, however, have a very extensive public 

process to develop the [Urban Development] Strategy and PC1 has been 

through a hearing process resulting in appeals.  The public generally have 

had significant opportunities to be involved.  Those persons who have live 

appeals and have not yet negotiated a resolution will, however, consider that 

they have not had an opportunity to participate.  They may also consider that 

some of the substance of PC1 goes beyond the purposes of [the Act] as it is 

concerned with growth through to 2041, not just immediate recovery. 

25 This is a legitimate perspective, but it is important to consider the 

changes to the RPS in context.  First, just because this proposal will add a 

new Chapter 12A, there is no reason why further additions to either Chapter 

12A or the new Chapter 22 specifically identified for earthquake issues 

cannot be made under the section 27 process.  Second, section 23 of [the 

Act] provides that any person exercising functions under the RMA must not 

make a decision or recommendation that is inconsistent with a Recovery 

Plan.  One of the proposed Recovery Plans is the “Greater Christchurch 

Land-use and Infrastructure Recovery Plan”, which is likely to deal with 

similar issues but updated as more information becomes available.  This 

may, therefore, be able to deal with such concerns.  Third, the operative RPS 

is in the process of being reviewed.  Although there is no chapter presently 

dealing with urban land use matters, it is a possibility that any outstanding 

issues could be considered.  It is also relevant to note that long term planning 

including growth will be of assistance to the infrastructure recovery 

planning. 

26 It is, therefore, possible to consider that the change to the RPS by 

including a new chapter 12A is a temporary remedy to overcome the present 

uncertainties but that it is subject to change as more information about land 

and need for urban development becomes available. 

[114] On the question of suspension or revocation, the briefing papers say: 

28 Although [the Act] allows for suspension of PC1 it is not clear what 

this means in practice.  It is assumed that PC1 would have no effect so it 

need not be had regard to, but it would still exist and so be in front of the 



Courts.  If the Environment Court had agreed to the adjournment then this 

may have been appropriate, but it did not do so.  This issue is presently 

before the High Court on judicial review and so PC1 could be suspended 

until the High Court has concluded whether the decision not to adjourn was 

correctly made or not.  The status of PC1 can then be reviewed at that point. 

29 Alternatively, PC1 could be revoked which means that it no longer 

exists.  This would mean that there is no document before the Environment 

Court and so it should follow that the Environment Court no longer has any 

jurisdiction to consider the appeals.  This will, however, raise concerns about 

the Executive’s involvement in Court proceedings and misuse of power 

which could in turn result in judicial review of the revocation. 

30 Given the complicated circumstances, it is recommended that at this 

stage you suspend PC1 and see how the Court proceedings play out.  

Suspending now, still enables revocation at a later date if necessary. 

 The Minister’s reasons  

[115] The Minister’s reasons for his second decision are set out in his affidavit.  In 

order to fully understand his reasons, it is best to set them out as Chisholm J did.  We 

therefore attach the reasons as an appendix to this judgment and summarise them 

here. 

[116] The Minister deposed that in his view the Environment Court proceedings 

were creating significant planning uncertainty for developers and the Councils that 

impeded recovery. The continuation of the proceedings was also delaying the 

implementation of negotiated agreements between the Councils and some of the 

parties to the appeals that would have allowed the development to proceed.  

Although the Minister was aware that using s 27 could be perceived as curtailing 

public participation, he was also aware that the community had been consulted for 

some years on the urban limit line and with a few exceptions where people wished to 

extend the line to include their properties, there was no community opposition to 

having an urban limit.  The inclusion of a new chapter 12A was therefore a “neat 

solution” to resolve the problems facing Christchurch at that time and a “useful 

starting point” to provide planning certainty following the earthquakes.  Ending the 

appeals would also allow council officers to focus on recovery planning rather than 

participating in the appeals.  The Minister explained that he decided to reject CERA’s 

recommendation that he suspend PC1 because there was uncertainty about what 



suspension would mean in practice and he was keen that there be no doubt that the 

appeal process and the time commitment required for it had been brought to an end. 

[117] Although the Minister was aware that his decision would result in 

disadvantages to those seeking to have their land included within the urban limit, he 

considered such disadvantages were outweighed by the need to provide planning 

certainty to allow residential development to occur.  The Minister also noted that 

chapter 12A might be changed as a result of the Recovery Strategy and recovery plan 

processes or in individual cases of merit. 

 In accordance with the purposes of the Act? 

[118] In our view to the extent that this decision achieved planning certainty it was 

clearly made by the Minister “in accordance with the purposes of the Act” as 

required by s 10(1).  Our reasons for reaching this view and disagreeing with the 

High Court Judge’s decision
90

 and the submissions for the respondents may be stated 

shortly. 

[119] It is convenient to start with the Judge’s principal reasons for his decision on 

this issue: 

[92] On my analysis of the evidence, particularly the Minister’s affidavit, 

the purposes behind the decision to amend the RPS and revoke PC1 came 

down to: 

(a) freeing up land to enable residential development for 

those displaced by the earthquakes; 

(b) implementing agreements that had resulted in draft 

orders before the Environment Court; 

(c) providing certainty and predictability so that 

residential development could proceed without 

delay; 

(d) enabling council officers to focus on recovery 

planning; 

(e) bringing the PC1 appeals to an end; 
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(f) providing a specific chapter within the RPS (chapter 

12A) to deal with the development of greater 

Christchurch, including the extension of the urban 

limits; and 

(g) protecting the airport from “reverse sensitivity” 

claims by settling where the 50 dBA Ldn contour 

line is and its effects (chapter 22). 

These matters are not in any particular order. Obviously some of them are 

interlinked and overlap. 

[93] There can be little argument that the purposes in (a)–(d) are within 

the purposes of the Act. To the extent that it freed up council staff for 

earthquake recovery purposes, I also accept for the purposes of this ground 

of review that (e) comes within the statutory purposes. But it is difficult to 

see how, even on the most generous interpretation of the statutory purposes, 

(f) and (g) could come within those purposes, especially when s 27 is the 

vehicle. 

… 

[100] When chapter 12A is read as a whole it is impossible to see how it 

serves any significant earthquake recovery purpose. To the extent that it 

addresses urban limits it is addressing issues that existed long before the 

earthquakes and it provides solutions that are likely to endure well beyond 

the expiry of [the Act]. It also has a geographic impact well beyond that 

attributable to earthquakes. In this respect I note that the statistics relied on 

by the applicants [that while chapter 12A provided for 47,225 properties, 

only 7,250 properties had been red-zoned] have not been contradicted. 

Equally importantly, chapter 12A was not necessary to achieve or give effect 

to the zoning changes that were made by the Minister to provide housing for 

people displaced by the earthquakes. For reasons that I will give later, I am 

satisfied that the changes to the district plans were capable of standing on 

their own feet. 

[120] We agree with the Judge that purposes (a) to (e) in [92] are within the 

purposes of the Act.  The respondents did not submit otherwise.  For the reasons we 

have already given,
91

 we are also satisfied that purpose (g) is within the purposes of 

the Act.  Once this conclusion is reached, we have little difficulty in concluding for 

the following reasons that purpose (f) to the extent that it achieved planning certainty 

is also within the purposes of the Act. 

[121] First, to the extent that purpose (f) achieved planning certainty it was the 

means by which purposes (a) to (e) were implemented.  We have already accepted 

that achieving planning certainty was within the scope of the purposes of the Act.  As 
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such it was an integral part of the steps being taken by the Minister to achieve the 

full social, economic, cultural and economic recovery of greater Christchurch.  The 

addition of chapter 12A and the revocation of PC1 also ended the Environment Court 

appeals and freed up council staff to focus on more pressing earthquake recovery 

matters. 

[122] Second, the fact that the insertion of chapter 12A and the revocation of PC1 

addressed issues that existed long before the earthquakes did not mean that providing 

solutions for the issues was necessarily outside the scope of the purposes of the Act.  

On the contrary, resolving these long standing issues could be seen as a positive step 

in assisting the recovery of greater Christchurch. 

[123] Third, the fact that chapter 12A provided space for 47,225 residential 

properties when only 7,250 properties in Christchurch City and Waimakariri District 

had been red zoned did not necessarily mean that it was outside the scope of the 

purposes of the Act.  On the contrary, when the full scale of the impact of the 

earthquakes is taken into account and the enhancement aspect of recovery is 

recognised, the benefit of planning certainty in respect of future growth, not only for 

residential properties but also for infrastructure (as Mr Goddard emphasised), can be 

seen as falling within the purposes of the Act. 

[124] In view of the conclusion we reach on the next question, it is unnecessary for 

us to identify whether any aspects of chapter 12A did not achieve planning certainty 

and therefore went beyond the earthquake recovery purposes of the Act. 

 Reasonably considered necessary? 

[125] There is no dispute that, acting in good faith, the Minister himself considered 

that the decision was “necessary’.  But, viewed objectively, was it necessary to 

exercise his ancillary discretionary power under s 27 in October 2011 to insert 

chapter 12A, rather than to proceed by way of the mandatory Recovery Strategy 

and/or a Recovery Plan, to achieve the planning certainty sought by the Councils?  In 

particular, was it necessary to use the s 27 power when, as we have already 

mentioned, the draft Recovery Strategy, which had been publicly notified on 



12 September 2011, contemplated a land, building and infrastructure recovery plan 

by December 2011? 

[126] In respect of this second decision, there is evidence from both CERA’s 

briefing papers and the Minister’s affidavit that he was aware of both the draft 

Recovery Strategy and the proposed recovery plans, which were likely to deal with 

similar issues.
92

  But there is no evidence explaining why the Minister considered 

that these options were not appropriate alternatives and that it was “necessary” for 

him to exercise his s 27 power at that time, especially as he recognised that his 

decision under s 27 was not necessarily going to be final as it was likely that chapter 

12A would be reviewed and could change as the Recovery Strategy and future 

Recovery Plans were developed. 

[127] Indeed we note that the Recovery Strategy approved on 31 May 2012 stated:  

When [the Act] was passed in April 2011, it was thought that the Recovery 

Strategy might address: 

1 the areas where rebuilding or other redevelopment may or 

may not occur, and the possible sequencing of rebuilding or 

other redevelopment; 

2 the location of existing and future infrastructure and the 

possible sequencing of repairs, rebuilding, and 

reconstruction; 

3 the kind of Recovery Plans that may need to be developed 

and the relationship between the plans; and 

4 any additional matters to be addressed by Recovery Plans, 

and who should lead their development.  

The Strategy has not been able to address all of these issues, partly because 

of ongoing seismic activity. It is also a huge and complex task to make 

decisions about land zoning and the location and timing of rebuilding. 

Similarly, it is not yet clear where Recovery Plans – which are statutory 

documents with the power to overwrite a range of planning instruments – 

will be the most appropriate and effective way to provide direction. The 

Recovery Strategy therefore focuses on identifying work programmes which 

will make it easier to see where Recovery Plans are needed. 
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[128] The Recovery Strategy also said: 

Strategies that were developed before the earthquakes to guide planning and 

growth in greater Christchurch will need to be re-evaluated in the light of 

recovery needs. The most significant of these is the Greater Christchurch 

Urban Development Strategy (UDS). This non-statutory strategy was 

developed under the Local Government Act 2002 by Environment 

Canterbury, the Christchurch City Council, Selwyn and Waimakariri District 

Councils and the New Zealand Transport Agency. The UDS is implemented 

primarily through a range of statutory planning processes – in particular, the 

Canterbury Regional Policy Statement, District Plans, Councils’ Long Term 

Plans, and the Canterbury Regional Land Transport Programme. As all of 

these are required to be consistent with the Recovery Strategy, the Strategy 

will also influence any re-evaluation of the UDS.  

Using [the Act’s] powers, the Minister for Canterbury Earthquake Recovery 

has fast-tracked changes to the Regional Policy Statement. These changes 

are set out in chapters 12A and 22 of the Regional Policy Statement. Further 

changes are possible as a result of any re-evaluation of the UDS. 

[129] As these passages from the Recovery Strategy indicate, a level of planning 

uncertainty was likely to continue regardless of what happened to PC1. 

[130] There is also evidence in the affidavits of the council officers that in a 

number of respects they were in fact able to rely on PC1 prior to the Minister’s 

decisions.  In particular, the Councils were able to implement those parts of PC1 that 

were not in dispute and were having regard to PC1 in a purposeful, positive manner.  

Indeed in February 2010 the Selwyn District Council had promulgated a plan change 

that implemented the urban limit and other features of PC1.  This evidence, which 

does not appear to have been taken into account by CERA or the Minister, suggests 

that the Councils’ desire for planning certainty needed to be examined closely.  The 

Minister recognised that most of PC1 was not in dispute, but does not appear to have 

appreciated the significance of this in the context of his decision to end the 

Environment Court appeals. 

[131] Although the Minister recognised that acting under s 27 would exclude public 

participation, he considered that the public processes that had already taken place in 

relation to PC1 meant that there had already been sufficient public involvement in 

the matters that would be settled by his decisions.  We do not agree, however, that 

consultation processes under the RMA can substitute for the consultation that was 



meant to take place under the Act.  Unlike consultation under the RMA, consultation 

under the Act is predicated on the fundamentally different circumstances existing in 

Christchurch as a result of the earthquakes.  The Minister was therefore required to 

consider whether it was necessary to exclude the public processes involved in 

proceeding by way of the Recovery Strategy or Recovery Plans and instead use the 

s 27 power.  Moreover, although counsel differed on the level of certainty the 

obligation provided, they accepted that Councils were obliged to “have regard” to 

PC1 as a proposed RPS without action from the Minister. 

[132] The Minister does not appear to have recognised that the primary focus of the 

Act was on the mandatory long-term Recovery Strategy and that it would address the 

identification of areas for rebuilding and redevelopment, their sequencing and the 

location of existing and future infrastructure.  The Minister needed to consider why it 

was necessary to exercise the discretionary ancillary power under s 27 in 

October 2011 while the Recovery Strategy was still being developed.  Instead the 

Minister appears to have considered, incorrectly, that the s 27 power was simply an 

independent, stand-alone power. 

[133] We do not overlook the fact that, as a result of the Minister’s decisions, the 

Environment Court appeals were ended and Council officers were able to focus on 

earthquake recovery matters rather than the appeals.  But the Minister does not 

appear to have considered whether a similar outcome might not have been achieved 

through the alternative Recovery Strategy and Recovery Plan process. 

[134] For reasons similar to those we have given on this issue in respect of the 

Minister’s first decision, we therefore cannot be satisfied that, objectively, the 

Minister reasonably considered that the exercise of the power in October 2011 was 

necessary.  It is not at all clear from the evidence why a short term “neat solution”, 

which precluded public participation, was necessary, rather than merely expedient or 

desirable, for a long-term problem which would be addressed in the Recovery 

Strategy, the draft of which had already been publicly notified. 

[135] We return to the consequences of this finding later in our judgment.
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Unlawful denial of access to Environment Court? 

[136] There is no doubt that the right of access to the Courts is well established as 

part of the rule of law in New Zealand.
94

  We agree with Mr Joseph, who presented 

the submissions for the respondents on this issue, that access to the Courts for the 

purpose of seeking justice, especially when decisions of the Government are 

involved, is a fundamental right.
95

 

[137] But, as the High Court Judge recognised,
96

 two questions are raised in this 

case: 

(a) whether the respondents have been deprived of access to the courts by 

the revocation of PC1; and 

(b) if so, whether the Act authorised the Minister to take that step. 

[138] On the first question, there is no doubt that the revocation of PC1 did deprive 

the respondents of access to the Environment Court and also the possibility of 

pursuing any appeals against that Court’s decision.
97

  There is some force in the 

submissions for the appellants, however, that the role of the Environment Court 

relating to an RMA document is essentially a policy-making one, standing in the 

shoes of the planning authority, rather than adjudicating on the legal rights or 

obligations of private individuals, so that the right of access to the courts of general 

jurisdiction is not engaged.  But, in our view, where, as here, the rights of the 

respondents to the private use of their land was in issue before the Environment 

Court, which is a “Court of record”
98

 presided over by judges,
99

 it is hard to say that 
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their right of access to the Courts was not adversely affected by the revocation of 

PC1. 

[139] This means that attention must focus on the second question, which is 

whether the exercise of the power under s 27 overrides processes and appeals to the 

Environment Court already in progress under the RMA. 

[140] It is reasonably well established that a statute may by clear words expressly 

or by necessary implication abrogate a fundamental right such as the right of access 

to the courts.
100

  Mr Joseph referred us to decisions that suggested the right of access 

to the courts could only be excluded by express language.
101

 We note, however, that 

in Secretary of State for the Home Department, ex parte Simms, which is widely 

regarded as the leading decision on the principle of legality, Lord Hoffmann said that 

legislation should be interpreted consistently with fundamental rights “[i]n the 

absence of express language or necessary implication to the contrary”.
102

 

[141] In this context exclusion of a fundamental right by “necessary implication” 

means, as Lord Hobhouse of Woodborough put it in R (Morgan Grenfell & Co Ltd) v 

Special Commissioners of Income Tax:
103

 

A necessary implication is not the same as a reasonable implication... .  A 

necessary implication is one which necessarily follows from the express 

provisions of the statute construed in their context.  It distinguishes between 

what it would have been sensible or reasonable for Parliament to have 

included or what Parliament would, if it had thought about it, probably have 

included and what it is clear that the express language of the statute shows 

that the statute must have included.  A necessary implication is a matter of 

express language and logic not interpretation. 

This statement has been applied by both the Privy Council in B v Auckland District 

Law Society
104

 and the Supreme Court in Cropp v Judicial Committee.
105
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[142] Here, as the High Court Judge held,
106

 there is no express exclusion in s 27, 

but was access excluded as a matter of logic by necessary implication from the 

express provisions of the Act construed in their context? 

[143] There is no doubt that under s 27 the Minister has power to revoke the whole 

or any part of an RMA document, which is defined as including a proposed regional 

policy statement, that is, a document which under the RMA may be subject to appeal 

to the Environment Court under the sch 1 process.
107

  Consequently, in the event that 

the Minister were to revoke such a document, the right of appeal to the Environment 

Court in respect of that document would cease to exist.  This consequence occurs as 

a matter of logic by necessary implication from the express provisions of s 27 and 

the definition of RMA document construed in its context.  The Act therefore 

contemplates that the Minister’s exercise of the s 27 power could end appeals before 

the Environment Court. 

[144] On this basis the respondent’s rights of appeal to the Environment Court in 

respect of PC1 to the Canterbury RPS ceased to exist when the Minister revoked 

PC1.  As already noted,
108

 the Environment Court itself recognised that this would be 

the outcome of a decision by the Minister to revoke PC1 under s 27(1)(a). 

[145] Mr Joseph submitted that while it would be lawful for rights of appeal to the 

Environment Court to be extinguished as a consequence of the exercise of the s 27 

power for a legitimate purpose, it was not lawful for the Minister to exercise his 

powers for the purpose of extinguishing appeals to the Environment Court as he had 

done here. In particular, he could not exercise his powers to bring the appeals to an 

end in favour of one side. 

[146] We have already decided that insofar as the Minister’s decisions promoted 

planning certainty and allowed Council officers to focus on recovery, they were 

within the purposes of the Act. The ending of the appeals was therefore simply the 

consequence of the legitimate exercise of the Minister’s powers and was not 

unlawful. 
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[147] We do not agree with the High Court Judge
109

 or the respondents that their 

rights of appeal were retained by s 68 of the Act.  There is nothing in s 68, which 

deals with other appeal rights, to suggest that it was intended to preserve appeal 

rights which ceased to exist on the exercise of the power under s 27. 

[148] Nor do we agree with the High Court Judge
110

 that the legislative history or 

the inclusion of an express provision in the Environment Canterbury (Temporary 

Commissioners and Improved Water Management) Act 2010 alters the position.  The 

logical outcome of exercising the s 27 power was so clear that no further provision 

was required. 

[149] Furthermore, we agree with Mr Goddard for the Councils that it makes no 

sense to suggest that the s 27 power may be exercised after the conclusion of an 

appeal to the Environment Court, in a manner that would reverse the result of the 

appeal, but not while the appeal is on foot.  There is no warrant in the statutory 

language or scheme for such a limit.  On the contrary, in the context of this Act an 

interpretation which results in an outcome that avoids the pursuit of unnecessary 

appeals makes sense. 

Failure to take into account relevant considerations? 

[150] In their notice supporting the High Court judgment on alternative grounds, 

the respondents rely on a claim not addressed by the High Court Judge that the 

Minister failed to take into account mandatory relevant considerations when he made 

his decisions.  Relying on decisions of this Court that mandatory relevant 

considerations arise as a matter of statutory interpretation,
111

 the respondents 

submitted that when the requirements of s 10 and the consequences of exercising the 

s 27 power are taken into account Parliament would expect the Minister to address 

the actual impact of the exercise of the powers. 
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[151] We refer to this ground for completeness, but given the conclusions that we 

have already reached it is unnecessary to address it further than it has already been 

dealt with directly and indirectly in this judgment.  

Relief 

[152] At the conclusion of the hearing we invited the parties to provide memoranda 

indicating their options for relief in the event that we decided that the High Court 

was wrong to find that the Minister’s decisions were invalid on the improper purpose 

ground, but that they were nevertheless invalid on the ground that the Minister had 

failed reasonably to consider whether the exercise of the s 27 power was necessary.  

We received helpful memoranda from the Councils dated 28 November 2012 and the 

respondents dated 5 December 2012 suggesting a range of alternative options. 

[153] The Councils sought orders allowing the appeal and setting aside the High 

Court orders on relief, thereby reinstating the introduction of chapters 12A and 22 

and the revocation of PC1, and a direction under s 4(5C) of the Judicature 

Amendment Act that the Minister reconsider his decision.  Alternatively, they 

suggested that instead of directing the Minister to reconsider his decision the 

question of relief could be adjourned pending formulation and approval of a Land 

Use Recovery Plan; or that the High Court orders reversing the insertion of chapters 

12A and 22 be set aside, but that the High Court order setting aside the revocation of 

PC1 be upheld, with leave reserved to apply to the Court for further orders or 

directions.  The Councils also sought consequential orders requiring the respondents 

to pursue their Environment Court appeals on the basis of the version of PCI 

prepared by the Councils and CERA for the Minister. 

[154] The respondents sought orders dismissing the appeal and retaining the High 

Court decision.  They submitted, however, that if this Court did not uphold the High 

Court judgment on the improper purpose ground, then the Minister’s decision to 

revoke PC1 should be set aside, but the decisions to introduce chapters 12A and 22 

need not be set aside, so that those chapters would remain in effect, except to the 

extent that the subject matter of those chapters was challenged in appeals before the 

Environment Court.  This was on the basis that the challenged provisions would 



become operative in the form determined by the Environment Court at the 

conclusion of the appeals.  The respondents opposed the suggestion that the version 

of PC1 prepared by the Councils and CERA for the Minister should be the basis of 

their appeals. 

[155] We have considered the alternative proposals put forward by the Councils 

and the respondents, but in the end have decided that we should approach the 

exercise of our discretion to grant relief in the usual way.  The starting point is that 

the respondents, having demonstrated that the Minister erred in the exercise of his 

s 27 power, are entitled to relief.
112

  We then consider that there are no extremely 

strong reasons to decline relief.
113

  

[156] First, there is no challenge on appeal to the High Court Judge’s conclusion 

that there was no delay by the respondents sufficient to require relief to be 

declined.
114

 

[157] Second, contrary to the submissions for the Councils, there is no evidence of 

any disruption to the recovery of greater Christchurch as a result of the High Court 

decision.  There was no application by the Councils for leave to adduce further 

evidence on appeal.   

[158] In particular, there was no application for leave to adduce evidence that the 

practical difficulties identified by council officers in their affidavits in the High 

Court relating to decisions made in reliance on chapters 12A and 22 have eventuated 

since the reinstatement of PC1 following the High Court decision.  We have nothing 

before us that supports the submission for the Councils that upholding the Judge’s 

decision on relief will undermine the legislative intent of the Act.  Even if there were 

evidence of some such difficulties, it may well have been outweighed by the 

prejudice to the respondents as found by the Judge in the High Court.
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[159] Furthermore, notwithstanding the High Court decision on 24 July 2012 

setting aside chapters 12A and 22, the Minister on 15 November 2012 was able to 

exercise his power under s 16(4) of the Act to direct the Canterbury Regional 

Council to develop a Land Use Recovery Plan for Greater Christchurch, which is to 

provide for:
116

 

the location, type and mix of residential and business activities within 

specific geographic areas necessary for earthquake recovery, including: 

(i) the priority areas to support recovery and rebuilding in the 

next 10–15 years; and 

(ii) enabling and informing the sequencing and timescales for 

the delivery of infrastructure and transport networks and 

hubs to support the priority areas ... 

[160] This tends to show that the Minister expects the Council to be able to develop 

this Plan in the absence of the “planning certainty” he sought to achieve through 

chapters 12A and 22. 

[161] While there is some force in the Councils’ submission that reactivation of the 

Environment Court appeals would be likely to divert council officers from 

earthquake recovery matters, the question whether the Environment Court should 

continue with the appeals following our judgment will depend on the steps that the 

Minister and the parties to those appeals decide to take.  We therefore do not accept 

the submission that reactivation of the appeals will necessarily divert Council 

officers from earthquake recovery matters. 

[162] We also agree with the respondents that this is not a case where we should 

formally direct the Minister to reconsider his decisions under s 4(5)–(5C) of the 

Judicature Act, either on the basis that his decisions are retained or set aside.
117

  It is 

for the Minister to decide whether he wishes to reconsider his decisions in light of 

this judgment or to proceed in a different manner. 
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[163] Finally, we do not consider that it is appropriate to accept the submission for 

the respondents to reinstate PC1 and chapters 12A and 22, except to the extent that 

the subject matter of those chapters is challenged on appeal.  Our decision that the 

appeal is to be dismissed on the grounds we have identified means that it is 

unnecessary to consider the complexities which would inevitably be involved in 

relief of this nature. 

Conclusion 

[164] For the reasons we have given, we have concluded that to the extent that the 

Minister’s two decisions achieved planning certainty they were made in accordance 

with the purposes of the Act.  But we have also concluded that the two decisions 

were invalid because, in exercising his power under s 27 of the Act, the Minister 

failed to consider whether it was necessary to proceed by way of s 27 rather than by 

way of the Recovery Strategy and/or Recovery Plans.  We therefore agree with the 

result in the High Court, but not with all of the Judge’s reasons for reaching that 

result. 

[165] We have accepted the submissions for the Minister and the Councils that 

decisions designed to achieve planning certainty for greater Christchurch may be in 

accordance with the purposes of the Act.  Our decision, however, is based on the 

absence of evidence that the Minister reasonably considered the alternatives to 

proceeding in October 2011 by way of his discretionary power under s 27 rather than 

by way of the mandatory Recovery Strategy and Recovery Plans, which involved 

public participation and which were likely to overtake the s 27 decisions in any 

event.  In these circumstances it has not been necessary to decide whether all the 

content of chapter 12A is in accordance with the purposes of the Act. 

[166] Whether the Minister wishes to reconsider his decisions in light of this 

judgment or proceed in a different manner, such as by way of the proposed Land Use 

Recovery Plan, is for the Minister to decide. 



Result 

[167] The appeals are dismissed. 

[168] Our preliminary view is that the respondents, as the successful parties, are 

entitled to their costs on a Band B basis for a complex appeal, together with 

disbursements in the usual way.  But as they have not been successful on all grounds 

and as we did not hear from the parties on the question, costs are reserved.  If the 

parties are unable to reach agreement, memoranda may be filed: the respondents by 

31 January 2013 and the appellants by 14 February 2013. 
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APPENDIX:  EXTRACT FROM THE AFFICATIVE OF THE MINISTER 

FOR CANTERBURY EARTHQUAKE RECOVERY 

38. I wish to highlight several aspects of the [decision] paper.  As I have 

noted, I was aware generally and from the discussions I had with Mr Dormer 

and with Prof Peter Skelton, one of Environment Canterbury’s 

Commissioners, that Environment Canterbury was seeking a change to its 

operative RPS by adding a new chapter 12A through PC1. 

39. I knew PC1 had been considered by the hearing commissioners who 

had recommended some changes and that the document had been appealed 

to the Environment Court by a number of disappointed parties. I also knew 

that negotiations had resolved a number of issues with developers and 

consent memoranda had been filed with the Environment Court. In 

particular, I was aware that the argument about the legality of having an 

urban limit line at all had been resolved. The parties may not have been in 

agreement about where the line was to be placed, but I understood that the 

concept of an urban limit line was accepted as a valid tool. In general I also 

understood that there was no real disagreement to the area that PC1 proposed 

to be within the line; the issue was what else should or could be included. 

40. I also understood that the UDS Partners had sought adjournments of 

the Environment Court proceedings which had been unsuccessful and that 

that decision was the subject of judicial review proceedings. 

41. I was surprised and concerned that the Environment Court did not 

grant adjournments as requested in May and September 2011 because of the 

level of uncertainty that the on-going litigation caused for developers and the 

local councils. By then it was apparent there was potentially considerable 

overlap between PC1 and the draft Recovery Strategy, which I am required 

to consider and approve. Even if the Recovery Strategy was not going to deal 

with projected growth, residential density and provision of infrastructure, the 

proposed Recovery Plans were another vehicle which could do that. 

42. I was concerned the Environment Court proceeding was delaying the 

implementation of the earlier negotiated agreements which had resulted in 

draft consent orders being filed with the Court and would have allowed 

development to proceed. This was delaying the planning, rebuilding and 

recovery of greater Christchurch as sought by [the Act]. I was not at all 

confident the Environment Court process would result in an overall plan 

which could be implemented quickly. I could see the appeal processes 

stretching out for a very long time indeed. 

43. I considered it extremely unhelpful that the very council officers 

who were required to contribute to the Environment Court hearing were the 

ones that should have been focussed on recovery planning. I knew that the 

procedural hearings for the appeals were held in Queenstown, as the 

Environment Court considered that none of the hearing venues available in 

Christchurch were satisfactory, and that it was uncertain whether the 



Environment Court planned to hold further hearings of the appeals in 

Queenstown as well. Having to travel to Queenstown on a regular basis for 

these hearings would have further compromised the councils’ officers’ ability 

to contribute to the region’s recovery. 

44. It was obvious, but confirmed from the Case family correspondence 

and my discussions with Mr Dormer, that as a result of my decision there 

would be perceived disadvantages to those who were attempting to have 

their properties included within the urban limit line through the appeal 

processes. 

45. Giving effect to the proposed urban limit in PC1 did not, however, 

mean the limit could not be changed at a later date. PC1 itself contemplated 

this if there was a change of circumstances and I understood there was an 

ability to use the s 27 powers to make further changes if necessary.  

46. The October briefing paper contained guidance as to how I could 

exercise the section 27 powers within the purposes of [the Act].  Specifically, 

I was referred to the following purpose: 

46.1 To enable community participation in the planning of the recovery of 

affected communities without impeding a focus, timely, and 

expedited recovery; 

46.2 To provide for the Minister and CERA to ensure the recovery; 

46.3 To enable a focussed, timely and expedited recovery; 

46.4 To facilitate, co-ordinate, and direct the planning, rebuilding, and 

recovery of affected communities, including the repair and 

rebuilding of land, infrastructure, and other property; 

46.5 To restore the social, economic, cultural, and environmental well-

being of greater Christchurch communities. 

47. I was aware that the purpose of enabling community participation 

may have been perceived as being curtailed by using the section 27 process, 

but I was also aware that the community had been consulted for some years 

about the urban limit line and that, with a few exceptions where people 

wished to extend the line to include their property, there was no community 

opposition to having a line. 

48. Having considered the advice I received and for the reasons outlined 

in this affidavit I was in no doubt that the use of my section 27 powers to 

provide a specific chapter within the RPS to deal with the development of 

Greater Christchurch was necessary and was consistent with the relevant 

purposes of [the Act]. In my view the work already done by the UDS 

Partners to plan for urban development and the extensive consultation 

involved in that process were a useful starting point to provide certainty 

following the earthquakes. I also understood officials at CERA had been 

working with the UDS Partners staff to incorporate those agreements 

reached as part of the appeal process relating to developments at Prestons, 

Hills/Mills, Lincoln Land and Memorial Avenue and to make a number of 

additions to take into account matters following the earthquakes. What 

emerged was something beyond the UDS Partners’ version of PCl. 



49. In many ways, the inclusion of a new Chapter 12A based on the 

amended PC1 was a neat solution to assist to resolve the problems 

confronting the greater Christchurch area at that time. 

50. I was faced with the prospect of significant numbers of people being 

unable to find appropriate accommodation in the region. That was not going 

to assist the recovery. I had to create a situation where there were sufficient 

opportunities for significant numbers of the local population to move to 

appropriate housing within the locality. That would not occur if there was 

rampant land inflation due to a restriction on supply. Along with those 

economic recovery factors, the social consequences would be terrible if 

people in the “Residential Red Zone” were not able to move. These were 

issues I did not feel the local authorities were capable of overcoming without 

assistance. 

51. A further consideration was the obvious fact that CERA and [the 

Act] will expire in 2016. I was conscious that my decisions would need to be 

broadly acceptable to the UDS Partners, who will inherit those decisions and 

I wanted to put in place a document that was consistent with the work 

already done on infrastructure planning, traffic management and the like. It 

was, in my view, important that the UDS Partners were able and willing to 

work with the planning structures they would eventually inherit. 

52. Other than in the general terms, I did not take into account any 

information about the specific circumstances of individual property 

developers, and others, who might be affected, one way or another, by the 

inclusion of a new Chapter l2A based on PCl as amended. I was, as I have 

noted, aware from the correspondence on behalf of the Case family and my 

discussions with Mr Dormer that my decision would impact to the 

disadvantage of some. Any concern that some parties may have lost the 

ability to continue an appeal which might theoretically have resulted in them 

gaining an ability to improve their position was discounted by the 

compelling need to provide the Councils, infrastructure providers and 

developers with certainty so that the pressing need for residential 

development to occur in appropriate places would not be delayed. 

53. I also understood my decision was not necessarily going to be final. 

As the Recovery Strategy and future Recovery Plans are developed it is 

likely Chapter 12A will be reviewed and could change. Given the 

uncertainty about population movements in greater Christchurch I was not 

too concerned about the accuracy of the population projections in Chapter 

12A as I knew these would be looked at again. Although I expected 

movement out of Christchurch after the earthquakes, and for more people to 

move into Christchurch during the rebuild, the numbers involved were hard 

to estimate. It was, therefore, easier to adopt what had already been drafted 

and consulted on rather than trying to update such figures during a time of 

great uncertainty. 

54. I also made it clear to the UDS Partners that if individual cases of 

merit were presented to me I could potentially use my section 27 powers to 

amend the urban limit line to assist with the recovery. This is a point not lost 

on Mr Dormer, Mr Pebbles, the Case family and the representatives of 

Clearwater all of whom have approached me and/or CERA officials 

requesting a rezoning of their respective lands. 



55. There was one aspect of the 7 October 2011 paper with which I did 

not agree. That was the recommendation I use my powers to suspend PCl. In 

my view suspension was not appropriate. It would still have left the appeal 

process in a sort of “suspended animation” and that would have been 

confusing for the various participants. There was also some doubt about 

what suspension would mean in practice. I was very keen that there be no 

doubt that the appeal process, and the time commitment by Council staff and 

others, had been brought to an end. 
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DECISION 

Table of Con tents 

[A] Introduction 

[B] Actual and potential effects 

[C] The Canterbury Regional Policy Statement 

[D] The objectives, policies and rules of the district plans 

[Ej Other matters (including precedent effects) 

[F] Section 105 considerations 

[l] This is an appeal under section 120 of the Resource Management Act 1991 

(“the Act” or “the RMA”) by Mr B D Gargiulo arising out of a refusal by the 

Christchurch City Council (“the CCC”) to grant Mr Gargiulo a subdivision consent 

and a land use consent. 

[2] Mr Gargiulo is the owner of land at 64 Stanleys Road, Christchurch containing 

4.6 hectares (Lot 3 DP 19059 Christchurch Land Registry). The land is surrounded 

by shelterbelts of poplars and divided into four equal rectangles by two further 

shelterbelts. Most of the land is covered in raspberry vines except for the southwest 

quadrant by Stanleys Road on which are located a tomato packhouse, a residence and 

a granny flat. in 1998 Mr Gargiulo applied to subdivide the land into two 2.3 hectare 

lots (Lots 1 and 2). Lot 2 would include the existing buildings. A land use consent 

was also applied for to permit the erection and use of a dwellinghouse on Lot 1. 

[3] The CCC refused the resource consents, and Mr Gargiulo appealed to this 

The proceeding was joined by Christchurch International Airport Limited 

as a section 271A party (in respect of the appeal against the subdivision 
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consent), and by the Canterbury Regional Council (“the CRC”) in respect of the 

appeals against both resource consents under section 274 of the Act. 

[4] The CCC has two relevant district plans. The operative plan is the Waimairi 

Section (called “the transitional plan”) of the Christchurch City Plan; and there is a 

proposed plan under the RMA which was first notified in 1995 and amended, after 

hearings, in 1998. We shall refer to the plan as revised as “the proposed plan”. 

Under the proposed plan the land is in the Rural 5 (Airport Influences) zone. It is 

common ground also that the land is within the 5OdBA Ldn’ noise contour of the 

Christchurch International Airport as that is shown on the CCC’s planning maps for 

the proposed plan (and outside the 55dBA Ldn 

ground that the resource consents applied for 

both the transitional plan and the proposed plan. 

contour to the west). It is common 

are non-complying activities under 

[5] There were three witnesses called in support of the appellant’s case: Mr B D 

Gargiulo himself, Mr A J Rosanowski, an horticultural consultant, and Mr C Iv1 

Home, a resource manager. Mr Gargiulo stated that on the 4.6 hectares of land there 

are two residences (including a granny flat) and over 2 hectares of unprofitable 

raspberries. The packhouse is a successful and profitable operation. In effect Mr 

Gargiulo wishes to get rid of half the property on which there are raspberries. He 

proposes to make it easier to do that by obtaining resource consent to erect a 

dwelling on a footprint of 500m2 within Lot 1. He is also prepared to have a 

condition imposed on any resource consent for the land use of the residence on Lot 1 

that it has noise insulation to the City Council’s requirements even though that is not 

a standard outside the 55dBA Ldn contour. Much of the land along Stanleys Road 

has historically been subdivided into allotments that are less than 4 hectares even 

though that is the minimum lot size for future subdivision in the Rural 5 zone of the 

proposed plan. Mr Gargiulo opposed that minimum lot size by submission on the 

proposed plan as notified, but his submission was not accepted. 

[6] Broadly, and oversimply, there are two arguments for opposing the subdivision 

ncreased residential use of the land. They come down to the preservation of 

c items in an Appendix A which we have annexed to this decision 
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the versatile soils of the region, and the protection of the Christchurch International 

Airport against potential complaints by the residents in the area. It is Mr Gargiulo’s 

case that the subdivision would not necessarily preclude all the versatile soil on the 

land being used. Horticultural or other agricultural uses would still be a possibility 

even if a further house was built on Lot 1. In respect of the reverse sensitivity effect 

of further development on the airport Mr Gargiulo stated that he had never found that 

the noise from the airport was a problem. Another aspect of the case strongly put by 

Mr Gargiulo’s counsel, Ms Steven, is that Mr Gargiulo has a sense of unfairness or 

grievance. The point is that most of the rest of the properties in Stanleys Road have 

historically been allowed to subdivide down to less than four hectares including a 

previous subdivision by Mr Gargiulo. Mr Gargiulo is now aggrieved, as his counsel 

puts it, that he cannot subdivide “this one remaining larger lot in Stanleys Road”. 

[7] For Mr Gargiulo, Mr Rosanowski gave evidence on versatile soils which we 

will refer to later. However to keep the case in perspective we recognize here that 

the area of versatile soils which would be taken out of production if the consents 

sought were granted and acted on is small - not more than 500m2. This case is 

really concerned with the cumulative or precedent effects of granting consent. 

[S] The third witness for Mr Gargiulo was Mr Home. He gave us his opinion that 

the threshold tests in section 105(2A) of the Act were met because: 

09 any adverse effects including use of versatile soils and reverse sensitivity 

effects on the International Airport were minor, as were any potential 

cumulative effects; 

(b) the proposals were not inconsistent with the objectives and policies of 

the district plans. 

In his opinion granting the consents would neither create any kind of precedent nor 

undermine the integrity of either district plan. He also considered the matters in Part 

of the Act and concluded that it would be “appropriate to grant consent to this 

tion subject to the original conditions of consent recommended by the 
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Council Planning Officer.” Again we will refer to aspects of his evidence in more 

detail later. 

[9] The respondent, the CCC called one witness, Mr D Douglas, one of its senior 

resource planners. He was of the opinion that the proposal contravened the 

objectives and policies of both plans and in addition that its effects were more than 

minor. 

[lo] In respect of the other two “parties” we record first that a preliminary issue 

was raised by Ms Steven in interlocutory proceedings. It was whether the CIAL had 

any status in respect of the land use consent in respect of which it did not tile a 

submission. In a preliminary decision dated 1 April 19992 Judge Skelton decided on 

a provisional basis that it did. Since, at the hearing before us, CIAL and CRC 

pursued a joint case Ms Steven for Mr Gargiulo did not take the point any further. 

However, because it may be relevant on the issue of costs we proceed on the basis 

that CIAL has status as a section 271A party in respect of the subdivision consent 

and as an interested person under section 274 of the Act in respect of the land use 

consent for a further residence on Lot 1. CRC is a section 274 party in respect of 

both matters. 

[l l] CIAL is responsible for the administration of the International Airport at 

Christchurch. It called a number of witnesses opposing the applications. First, Mr R 

A McAgnemey, the resource manager for CIAL gave evidence of the history of the 

protection of the airport by earlier district plans including those prepared under the 

Town and Country Planning Act 1953 and the Town and Country Planning Act 

1977. Since 1958 the airport has been given some protection by a line drawn at what 

is now the 50 dBA LdN noise contour. Inside that line there have been controls over 

the construction of new residences. However, the transitional plan contains no 

minimum lot size for subdivision of rural allotments for farming purposes. 

Consequently developers who put up a case that small allotments, including 
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allotments under 4 hectares, were “economic units” within the meaning of the plan, 

obtained subdivisions down to smaller sizes and a consequential right to build a 

house on them. -That is how much of Stanleys Road was subdivided into allotments 

smaller than four hectares. It was clear that CIAL does not want that pattern to 

continue. 

[ 121 Next CIAL called Mr R W Batty, a senior resource manager and a town 

planner with many years experience. He gave evidence as to the relevant planning 

instruments and we will refer to that later. He also gave evidence as to the 

difficulties that international airports have with adjacent residential uses. The point 

of his evidence was that the more people that reside close to an airport the more 

complaints about noise there will be. Then Mr M G Barber, a planning consultant, 

gave evidence as to the number of residences around the airport within the 50 dBA 

LdN contour and also gave an estimate of the potential number of residences if all 

land was subdivided down to the various limits provided in the zones around the 

airport. He concluded’ (relevantly) that if all land which is: 

0 between the 50 and 55 dBA Ldn contours; 

0 within the Rural 5 zone; and 

l south and east of the Airport 

was subdivided into 2 hectare blocks, there would be up to a further 127 lots on that 

land alone, (and therefore, potentially, dwellings). He also pointed out there are a 

number of vacant allotments at present which have a right to build a dwelling which 

could also swell the number of potential complainants about the airport. 

[ 131 Mr T I Marks, a registered valuer, gave rather anecdotal evidence as to the 

value of land around the airport. In his estimate there was a 10% depreciation for 

residences within the 50 dBA LdN contour. As to the relationship between 

neighbours and airports in respect of noise, we then heard noise evidence from an 

ic expert, Mr C W Day. We also heard evidence from a psychologist, Dr S A 

ief para 16. 
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Staite relating to the effects of airport noise on residents who are exposed to that 

noise. We shall refer to the latter two sets of evidence later. 

[14] The CRC also called three witnesses on the issue of versatile soils - Mr T H 

Webb, Mr R A Brooks and Mr L R McCallum and we will refer to their evidence at 

various points under the relevant headings. 

[ 151 In coming to our decision we will have to consider the matters set out in 

section 104 of the Act “subject to Part II”. It was common ground that there are 

some relevant Part II matters and we will give those due weight. The relevant 

matters under section 104( 1) of the Act in this case are: 

(a) Any actual and potential effects on the environment of allowing the 

activity; 

(c) [the] regional policy statement; 

(d) [the] relevant objectives, policies, rules [and] . . . other provisions of [the 

CCC’s transitional and proposed] plan[s]; 

. . . 

(9 Any other matters . . . 

We will consider each of those matters in turn in parts [B] to [E] of this decision. In 

part [F] we will consider section 105 of the Act: first the threshold tests under 

section 105(2A) of the Act in respect of each plan, then the relevant Part II matters, 

and finally we will exercise our discretion under section 105(l)(c) of the Act as to 

whether or not to grant the consents sought. 
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[B] Actual and potential effects 

[ 161 We accept there will be benefits accruing to Mr Gargiulo if he is permitted to 

subdivide and a house could be placed on Lot 1; there will also be benefits to the 

public in having a further smaller allotment on the market. 

[ 171 The alleged adverse effects of granting the subdivision and land use consent 

(for rural-residential purposes on Lot 1) are: 

(a) taking versatile soils out of production 

(b) the potential for increased complaints about the operations of the -_ 

International Airport 

(c) the potential cumulative effects of (a) and (b) on the environment. 

We consider these in turn. 

Versatile soils 

[ 181 It was common ground that the soils on the site in Stanleys Road are classified 

as class I and class II in the land use capability study4 and are therefore versatile soils 

for the purposes of the Canterbury Regional Policy Statement (“the RPS”) and the 

CCC’s proposed plan. The case for Mr Gargiulo is that subdivision and the erection 

of a dwelling on Lot 1 would make the land even more productive as a whole, and 

therefore the various objectives and policies as to versatile soils would be met. 

[ 191 We do not intend to go into the productivity question in any detail. Mr 

Rosanowski was called for Mr Gargiulo and gave evidence that in his view Lot 1 

could be used productively for a number of crops and produced all sorts of crops, 

including the usual lilies, trees, hydrangeas, paeonies, olives, water chestnuts and (a 

new crop to us) - gevuina nuts. However, Mr Rosanowski’s credibility was rather _ 

rmined in cross-examination by Ms Perpick, counsel for the CRC, when she put 

published by Landcare Research NZ Ltd. 
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to him his evidence in the Dear v Waimakariri District Council5 case where he had 

been giving evidence for the Waimakariri District Council. There he gave evidence 

to the effect that units of less than 4 hectares could not be productive on versatile 

soils. 

[20] For the CRC Ms Per-pick submitted that the protection of versatile soils is a 

fundamental matter of sustainable management under section 5(2)(b) of the Act 

which refers to: 

(b) Safeguarding the life-supporting capacity of air, water, soil, and 

ecosystems; (our underlining) 

- as a part of sustainable management. 

[21] She also referred to the contents of the regional policy statement and its 

objectives and policies in respect of versatile soils. She pointed out the apparent 

conflict between the cases. There are many cases where the principle that versatile 

soils need to be protected under section 5(2)(b) has been upheld and subdivision into 

small lots has not been allowed: Pickmere v Franklin District Council; Peters v 

Franklin District Counci17; Houchen v Waikato District Councils; Robinson v 

Ashburton District Counci19; Armstrong v Waimakariri District Council”; Burnett 

v Tasman District Council”; Sutherland v Tasman District Counctf2; Lovegrove v 

Waikato District Councilr3; Croudis Family Trust v Franklin District Council’4; 

Baker v Franklin District Council1s; Gentry et al v Waikato District Coum#. In 

that last case the Court stated:17 

5 C32lOO. 
6 A46/93. 
7 A49/93. 
8 A51/94 [1995] NZRMA 26. 
9 W92/94. 
IO C33l95. 
II [ 19951 NZRMA 280. 

W38/95. 
A17/97. 
Al 13/97. 
A70/98. 
Al 18/99. 
Al 18/99 at paras [26] and [27]. 
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In our view, fragmentation of this land which is highly versatile farm land of 

high quality soil in a relatively large holding, would be contrary to sections 

S(2)(a) and 5(2)(b) of the Act. Subdivision for rural-residential development. 

would reduce the versatility of the land and prevent the development of 

productive use of the potential of the soil resource. It would also be failing to 

safeguard the life-supporting capacity of the soil. Fragmentation of this land 

will have an adverse effect on the ability of the soil on the site to provide for 

the needs offuture generations. As the plan recognises, the adverse effects of 

fragmentation on the future utilisation of the soil cannot be remedied or 

mitigated. Rezoning this site will, in our view, enable the fragmentation of the 

land and prevent the efjcient use and development of the soil resource in the 

f uture. Maintaining the land as a rural entity will retain opportunities for _ 

future generations to use the soil as they see fit to provide for their needs. 

The strategy in the district plan seeks to safeguard the capacity of rural land, 

and high quulity soil in particular, to produce food, fuel undJibrc to meet tllti 

needs of this and future generations. The Plan does not set out to protect high 

quality land as an end in itseljI Rather the Plan considers high quality soil 

within the context of all the soil in the district and adopts a policy that seeks to 

avoid adverse effects of activities causing irreversible changes to that soil 

resource. 

[22] On the other hand Ms Perpick referred us to a number of cases in Canterbury - 

where versatile soils have not been preserved despite the contents of the regional 

policy statement: Canterbury Regional Council v Selwyn District Council18; 

Becmead Investments Ltd v Christchurch City Council”; Dear v Waimakariri 

District Council’ and Dallison v Waimakariri District Council’. In particular she 

referred to Dear where the Environment Court referred to the contents of the RF’S 

but did not give reasons as to why it nevertheless was prepared to allow subdivision. 

Ms Perpick also submitted that it was inefficient for councils and the Court to allow 

attacks on the RPS on efficiency grounds when the efficiency of the RPS had been 

[ 19971 NZRh4A 25 
[1997] NZRMA 1. 
C32lOO. 
W65/98 (No. 2). 
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established by the section 32 analysis prior to the RPS coming into force. She also 

submitted that the CRC’s argument is not to dictate that productive use occur on land 

but to ensure that the land, and especially the versatile soils, have as many options 

kept open for their future and productive use. 

*Paragraph [23] has been deleted and substituted by paragraph (51 of an Erratum dated 21 August 2000 

[23i For the Canterbury Regional Council Mr Brooks, a farm consultant, gave 

evidence similar to that which Mr Rosanowski gave in the Dear case. On the face of 

it Mr Brooks’ evidence here should be preferred over that of Mr Rosanowski. 

However we are aware that in a previous case - Dallison v Waimakariri District 

Councif2 - Mr Brooks was acting for the successful applicant whose decision was 

being defended by the Council and he there gave evidence as to the productivity of 

small allotments which would justify subdivision. Unfortunately that apparent 

inconsistency was not put to Mr Brooks in this case so his credibility for present 

purposes exceeds that of Mr Rosanowski. We do remind the witnesses, and this 

applies to any area of expertise, that while it is proper for a witness to act for 

different parties in different cases, they should take real care that their professional 

integrity is not undermined by giving inconsistent evidence i.e. evidence which 

changes depending on which party they are giving evidence for. 

[24] Without dealing definitively with Ms Perpick’s arguments (which appear to 

have some force) it may also assist the CRC if we observe that we have a number of 

difficulties with the RPS in respect of versatile soils. First as to whether there can 

always be an attack under section 7(b) on the sufficiency of the RPS: every appellant 

has a right to raise any matter in Part II of the Act, because section 104(l) is 

expressly made subject to Part II. It seems to us the major effect of the existence of 

the RPS in respect of the efficiency argument is to put the onus on an appellant to 

produce the evidence to show that the particular policy in question is inefficient. 

[25] Secondly, on the evidence called for the CRC there is a tension between the 

policy and the value of the land. We had evidence from the CRC’s own witness, Mr 

Brooks, that versatile soils south of Christchurch may be worth ten times as much for 

ral-residential development as they are for farming. For example, he refers to land 

W65/98 (No. 2). 
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in a development called Part Provence which may be valued at $10,000 per hectare 

for farming purposes but sells at $100,000 per hectare for rural-residential use23. In 

such a case would not efficiency require that land be kept for farming and other 

purposes rather than developed for rural-residential use only if the versatile soils had 

intangible values (or tangible values not yet ascertained) that exceed $90,000 per 

hectare? 

[26] Thirdly, we were also left uneasy with the apparent conflict between protection 

of versatile soils and Mr Webb’s evidence as to the long term lack of sustainability 

of modem farming with its heavy demands for nutrients. 

[27] For what it is worth, it seems to us that if the versatile soils argument is to be __ 

maintained it may be on less direct grounds: 

(4 

@I 

(4 

For example, there is an argument against sporadic development in 

country, presumably reinforced by the reverse sensitivity arguments 

farmers. 

the 

for 

Conversely the versatile soils arguments have less force in the vicinity of 

towns or cities as decisions such as Becmead’” and CRC v Selwyn 

District Coun& demonstrate. Perhaps rural-residential areas in 

general should expand while avoiding larger areas of versatile soils but 

not being too fussy to protect pockets of them which for historical and 
.- 

anomalous reasons have not previously been developed. 

By looking at the question of whether there are perverse incentives 

created by transport subsidies and the pollution costs of vehicle use not 

charged to users. 

We hold that the adverse effect of the applications in this case on versatile soils is, 

by itself, only minor. 

R A Brooks evidence-in-chief para 63. 
[ 19971 NZRMA 1. 
[1997] NZRMA 25. 
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Noise effects 

_ _ [28] Mr Day, the CRC’s noise expert, wrote26: 

The proposed subdivision is located predominantly between the Ldn 53 to 55 

dBA airport noise contours in the district plan. It can be seen from Figure I 

that 10 to 13% of the population will be highly annoyed in noise levels of Ldn 

53 to 5.5 dBA. In my opinion, this confirms that this environment is not a 

sensible location for new residential development. 

The Figure 1 referred to by Mr Day is a graph showing “Community Response to 

Aircraft Noise” development by a Dr J Bradley in 199627. Ms Steven, in her reply, 

submitted that Mr Day’s evidence was of no probative value because it relied on the 

survey by Dr Bradley. Thus Mr Day’s evidence did not comply with the 

requirements for survey evidence as stated in ShirZey Primary School v 

Christchurch City Council’. However in answer to Ms Steven’s question in crosc- 

examination as to the survey techniques used Mr Day stated29: 

. . . the summary paper [has] been carried out by a chap Dr John Bradley who 

is an extremely well respected researcher in the jeld internationally and he’s 

collated all these results to provide a useful summary for practitioners to use. 

. . . I greatly respect his opinion in selecting surveys that have been 

appropriately carried out. 

[29] We do not accept that the cases are comparable at all. In Shirley Primary 

School the appellant sought to introduce a survey of people affected by a specific 

proposal, that survey having been conducted by a lecturer in statistics3’ not an expert 

on the subject of the survey. Here by contrast Mr Day is himself an expert on noise. 

He is giving evidence of his opinion based on a review by a Dr J Bradley of yet other 

statistical studies of community responses to aircraft noise. Mr Day’s evidence has 

C W Day brief of evidence para 6.4. 
“Determining Acceptable Limits for 
[I9991 NZRMA 66 at paras 137-139 
Notes of cross-examination p. 119. 
[ 19991 NZRMA 66 at para 88. 
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to be assessed as a whole having regard to the criteria for expert evidence stated 

elsewhere in Shirley Primary Schoo13’. In fact, there was no expert evidence 

opposing Mr Day on noise issues, nor was there any successful attack on any other 

aspect of Mr Day’s expertise or evidence. Consequently we accept his evidence in 

its entirety including his opinion that the figure as to community response to noise 

was accurate and could be relied on because it derived from Mr Bradley. 

[30] We give considerable weight to Mr Day’s summary of his views when he 

32. wrote . 

The District Plan Policies recognise the concept of reverse sensitivity. The 
.- 

Plan Objectives also include: ‘to control rural dwelling densities in 

recognition of the particular resource limitations, including any need to 

protect International Airport operations ’ (Objective 13.1.7). The Plan Rules 

establish the level of control required (i.e. minimum 4 hectares) to achieve 

these policies and objectives for this site. In my opinion the proposed increase 

in density and the land use application, do not meet the Plans Policies and 

Objectives. 

The proposed residential development does not represent appropriate land use 

planning around this signtj?cant national resource. When there is no general 

shortage of land for residential development around Christchurch, why chose 

(sic) to locate new residential activity in areas affected by airport noise. 
- 

[31] Two other answers by Mr Day to cross-examination by Ms Steven were also 

helpful on aspects of this case. The questions and answers were33: 

Q. Now just going back again to your statement that you are inclined to 

consider that a level of noise exposure between 53 and 55 is 

unacceptable for residential activity, can you confirm that please, is that 

144. 
-in-chief para 9. 
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A. I say it’s undesirable; unacceptable implies that every person who 

moved in there wouldjnd it unreasonable. What I’m saying is one out 

of 10 people that move i.n there will find it highly annoying so I say it’s 

undesirable to locate residential accommodation there. 

Q. Now assuming Mr Gargiulo agrees to a condition, and indeed he has 

said he will, incorporating noise attenuation, is that not going to mitigate 

some of the noise impacts? 

A. It will reduce the level of aircraft noise inside his home when the 

windows are closed but his home, a standard New Zealand home in that 

environment will already achieve the objectives of the plan and what’s 

termed an acceptable internal noise environment with the standard 

construction once the windows are closed, providing additional sound 

insulation will further reduce it but already just a standard home would 

get to the desirable intern& levels. When he opens his windows or when 

he operates outside then there would be in my opinion an undesirable 

noise environment. 

We draw two conclusions from this uncontroverted evidence: 

(a) There is a 10% chance that whoever lives on Lot 1 of Mr Gargiulo’s 

subdivision will be highly annoyed by noise of aircraft movements (quite 

apart from other noise from the airport); and 

(b) Moving the house on Lot 1 to the back will not change (a); nor will it 

mitigate the annoyance outside the house. 

[32] As to the evidence of the psychologist called by CIAL, Ms Steven stated in her 

reply: 

Dr Staite produced an extensive brief of evidence in which he discussed a 

number of studies overseas that purport to show a link between chronic 

exposure to high noise levels and adverse health effects. In my submission that 
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evidence is of no probative value to the issue that we are here concerned with 

. In some of the studies he has given no indication of the sorts of noise 

e.xposure levels the participants in the surveys were exposed to. In the studies 

where he has, he has concluded that children and other persons are likely to 

suffer health effects when consistently exposed to noise levels in excess of 7.5 

dBA in the case of one study and 95 dBA in the case of another . ..The 

comparisons Dr Staite makes are therefore of no probative value to the issues 

here. 

That was close to our initial opinion of Dr Staite’s evidence-in-chief also. However, 

Ms Steven chose to cross-examine Dr Staite and some of his answers there were 

rather more helpful. 

[33] On the crucial issue as at what level of sound exposure causes 

he answered34: 

TheJindings indicate that for most studies overseas dBA levels_ from as low as 

adverse effects 

35, 35 - 45, most authorities conclude that that’s an acceptable level of noise 

but that above that level the studies indicate that there are typically a range of 

adverse health effects. 

When Ms Steven then pressed him with this question: 

Now that’s interesting that you say above 35 - 40, could you point to one of 

the studies that you discuss that supports the hypothesis that there are health 

effects above 35 - 40please, I couldn ‘tJind any in your evidence. 

He replied: 

Yes thank you, to help me answer this question Your Honour I wonder tf I 

could produce some notes that I’ve already referred to as part of my evidence, 

on page 10, 14 and page 33 I refer 

report prepared in September last. 

Notes of evidence p. 152. 
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[34] Dr Staite then produced35 the “Executive Summary” of a report3” to the 

Minister of Health, Welfare and Sport of the Netherlands about the health impact of 

large airports. In answer to a question from the Court as to whetherhe regarded the 

report as sound and objective, he said37 that it appeared to be non-partisan. 

[35] Dr Staite referred to pages 21-23 of the Executive Summary and in particular 

to a table which listed effects for which the summary stated there was sufficient 

evidence for a causal relationship with noise exposure. 

The effects included: 

Response severity’ number affected’ observation threshold 

. 

annoyance * 

sleep disturbance ** 

*** 

*** 

outdoors day-night level of 42 dE?(A)’ 

depending on effect, indoors SEL of 

35-50 dE%(A)4 

1 * = slight, ** = moderate, *** = severe. 
2 * = susceptible individuals, ** = specific subgroups, *** = substantial part of exposed 

population. 
3 threshold for ‘high annoyance’; the day-night level is the equivalent sound level over 24 hours, 

with the sound levels during the night (period of 23-07 h) increased by 10 dB(A). 
4 SEL is the equivalent sound level during the noise event normalised to a period of one second. 

[36] So we are satisfied Dr Staite was considering effects of noise exposure at or 

below the level which will be applicable to Mr Gargiulo’s property (i.e. 53-55 dBA 

Ldn) over the next ten years. We also accept Dr Staite’s evidence that there can be 

adverse health effects which are not known to the persons affected by them i.e. 

subconscious effects. As a whole his evidence confirms Mr Day’s view that the 

Dr S A Staite: Exhibit “13.1”. 
Public health impact of large airports 
Gezondheidsroad (Health Council of 
Notes of evidence p. 17 1. 

the Netherlands) 2 September 1999. 
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CCC has taken the correct approach in imposing restrictions on development in the 

Rural 5 zone in the proposed plan. 

[37] In one way the evidence of Mr Day and Dr Staite may have been unnecessary 

since the proposed plan speaks for itself. However, their evidence is consistent with, 

and gives extra reasons to give weight to the objectives and policies in the RPS and 

in the proposed plan. Their evidence is also relevant of course to the issue of 

sustainable management which is at the core of this case. We find that allowing 

subdivision of any land in the Rural 5 zone tends to dis-enable people from 

providing for their health and safety38. 

Cumulative effects 

[38] We have to consider not only the direct effects of permitting subdivision of Mr 

Gargiulo’s land and (separately) a dwelling on Lot 1, but also the cumulative effects 

since they are included in the definition of ‘effect’39. For the CCC Mr D Douglas 

gave his opinion that the cumulative effects on the airport would be more than 

minor. Neither Mr Batty (for CIAL) nor Mr Home (for Mr Gargiulo) agreed and we 

think they are right. It is hard to see that one extra allotment and one extra dwelling 

somehow create a cumulative effect bv themselves that will affect the International 

Airport in a more than minor way. Of course that is always precisely the problem 

with cumulative effects: any one incremental change is insignificant in itself, but at 

some point in time or space the accumulation of insignificant effects becomes 

significant. 

[39] However, these issues do not have to be resolved just on 

case-by-case basis without further help: there is guidance in 

their own facts on a 

the RPS and in the 

district plan(s). The CCC (and on appeal this Court) does not have to guess whether 

the effects of subdivision and a new house will be adverse, the RPS and the proposed 

district plan both imply (as we shall see when we consider them shortly) that 

subdivision within the 50 Ldn contour at a density greater than one lot per 4 hectares 

does have adverse effects. So the real issue in this case is not whether there will be 
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more than minor (cumulative) effects on the environment but whether granting 

consent(s) will create a precedent that undermines the integrity of the proposed 

district plan. We. do not want to phrase that too dogmatically, because ultimate1 y 

those distinctions all revolve around the same set of issues: how to control 

cumulative effects. Nice legalistic distinctions are not particularly useful in this area. 

[40] Subject to the qualifications in the previous paragraph, we find that the 

cumulative effects of one extra allotment and one extra dwelling in the Rural 5 zone 

of the proposed plan are minor on the facts of this case. We will consider the 

precedent (effect) and the effect on the integrity of the plans later - under section 

104(l)(i) - since they are not effects on the environment: Manes v Waitakere City 

Council’, Gardner v Tasman District Council.41 

ICI The Canterbury Regional Policy Statement 

[41] The Canterbury Regional Policy Statement was made operative on 26 June 

1998. The RPS contains a number of relevant objectives and policies. 

l Soils and Land Use42 

Objective 2 in this chapter is to:43 

Minimise the irreversible effect of land use activities on land compromising 

versatile soils where such use would foreclose future land use options that 

benefit from being located on those soils, where it is practicable to do so. 

The principal reasons for the soils objective are to safeguard the life-supporting 

capacity of versatile soils and to sustain the potential of that land to help meet the 

reasonably foreseeable needs of future generations. A related consequential policy 

statesa: 

[1994] NZRMA 353 (HC, Blanc 
[I9941 NZRMA 513 at 519. 
Chapter 7 [RPS p 87.1 
Chapter 7 [RPS p 87.1 
Chapter 7, Policy 6 [RPS p.871. 

:hard J). 
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(a) Where consideration is being given to the use, development or protection 

of land comprising versatile soils, in circumstances where such use 

development or protection is necessary to achieve the purpose of the RM 

Act, particular regard shall be had, in the circumstances of the case, to 

any need to protect such land from irreversible effects that may foreclose 

some future land use options that beneJt from being located on such 

land. 

(b) Provided that where a proposed activity will irreversibly affect land 

comprising versatile soils and there is a choice in the locality between 

such activity occurring on that land or on less versatile land, the 

preference shall be to protect versatile landfrom such activity, unless the __ 

proposed activity would better achieve the purpose of the RA4 Act. 

l Settlement and the Built Environment 

The objective is to:45 

Achieve patterns of urban development and settlement that do not adversely 

affect the efficient operation, use and development of 

(a) roading infrastructure 

(b) Christchurch International Airport (emphasis added) 

. . . 

(i) Other network utilities 

The related policy requires that:46 

The use of land for urban development and the physical expansion of 

settlements should be discouraged where such use would adversely affect the 

45 
4.5 

Chapter 12 Objective p.1921.1 2 [RPS 
Chapter 12 policy 4 [RPS p. 1931. 



operation, efficient use and development of Christchurch International Airport, 

Timaru Airport, the Ports of Lyttelton and Timaru, other network utilities, 

telecommunication facilities and milita .q establishments for defence purposes. 

We find that the proposal is not consistent with the objective as to versatile soils in 

the RPS. But it is not repugnant to it either: we are not sure that the versatile soils 

would be irreversibly lost. As to the second objective Mr Gargiulo’s case (as stated 

in the.evidence of Mr Horne47) is that the proposal is not urban development. We 

are inclined to think it is: rural-residential activities of this density have a strong 

urban component. 

f-o/ The objectives, policies and rules of the district plans 

[42] There are many relevant objectives, policies and methods for us to consider 

under both the transitional plan and the proposed plan. In considering these we 

remind ourselves that each plan must be read as a whole, that is, as “a living and 

coherent social document. “1 JRattray & Son Ltd v Christchurch City Council@. 

Transitional plan 

[43] The site is zoned Rural H (Horticulture) in the transitional plan. The purpose 

of the zone is to give maximum protection to the land for the production of food. 

Subdivision and erection of a dwellinghouse are therefore contrary to that objective 

unless they can be seen as serving that purpose. On the evidence of effects described 

earlier that is not the case. 

Proposed plan 

[44] The proposed plan is in three volumes containing respectively: 

(1) The statement of issues 

(2) The objectives, policies and methods 

paras 8.9 and 8.10 (p.22). 
(1984) 10 NZTF’A 59 at 61 (CA) per Woodhouse J. 
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(3) The rules 

.__ There is also a volume-of planning maps. 

Volume 2 contains 15 sections setting out the objectives and policies of the proposed 

plan and introducing its methods of implementation. 

[45] The special position of the International Airport is recognised in the following 

(inter alia) sections of Volume 2 of the proposed plan: 

l Section 4 City Identity. 

After the policies with respect to sound levels49 the proposed plan explains that: 

There are other special noise environments, such as those associated with 

the International Airport. 

l Section 6 Urban Growth 

This contains an important policy on airport operations”: 

6.3.7 To ensure that urban growth does not occur in a manner that could 

adversely affect the future growth and operations of Christchurch 

International Airport -- 

The explanation and reasons as correctly stated5’ also include the following passage 

which was relied on by Ms Steven as an important part of her case52 

. . . Between the 5.5LdN contour and the Air Noise Boundary, new residential 

development will be discouraged (except for limited development in the Living 

1C Zone) and all additions to existing dwellings will be required to be 

) .’ ‘/ 
;” 

____. . J, 

,&giulo.doc 22 

Policy 4.2.12 [Vol2 p.4/12]. 
Policy 6.3.7 [Vol2 p.6/11]. 
See the Court’s Decision in National Investment Trust v Christchurch 

Policy 6.3.7 [Vol2 p.6/1 I] as corrected by Decision C67/00 at paragraph [4]. 
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insulated. Insulation against noise will be required for all new developments 

between the 55 LdN contour and the Air Noise Boundary. This policy is 

expected to protect airport operations and future residents frum adverse 

noise impacts. [Ms Steven’s emphasis] 

Ms Steven submitted that because insulation against noise was not required of Mr 

Gargiulo (but he would supply it in his new building anyway) the airport was 

protected. At least in her opening submissions and cross-examination a very 

considerable emphasis was laid by Ms Steven on this explanatory passage. It gave 

us the impression (never really dispelled even by her closing submissions) that Mr 

Gargiulo’s case was based on a very selective reading of the proposed plan. That is 

not correct as a matter of the CCC’s policy approach, as an examination of the other 

objectives and policies show. 

There is a complementary policy with respect to lower density urban development53: 

6.3.lI To provide for the establishment of serviced low density rural- 

residential (ltfestyle) housing, particularly where normal residential densities 

would be inappropriate, but managed and contained in both extent and 

location, and in a manner consistent with other policies. 

While that policy does not expressly refer to the International Airport the 

accompanying “Explanation and reasons” states54: 

. . . Provision within the City for rural ltfestyle development will continue to be 

limited in extent because of constraints on servicing, [and] the presence of 

Christchurch International Airport, . . . 

l Section 7 Transport 

This contains an objective providing fors5: 

Policy 6.3.11 [Vol2 

Objective 7.8 [Vol3 

p.6/12]. 

p.71211. 
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1 

7.8 Recognition of the need for regional, national and international links 

with the City andprovision for those links. 

. 

There are related specific policies which nicely recognise the tension between 

providing for airport services and protecting the amenities of nearby residents56: 

Policies: Airport services 

7.8.1 To provide for the effective and efficient operation and development of 

Christchurch International Airport. 

7.8.2 To avoid, remedy or mitigate nuisance to nearby residents through 

provisions to mitigate the adverse noise effects from the operations of the - 

Christchurch International Airport and Wigram Air-eld. 

The methods of implementation for that objective and policies include the following 

four relevant methods57: 

The identtfication of a Rural 5 (Airport Influences) Zone. Controls on the 

density of dwellings in Rural Zones, the extent of expansion of urban uses into 

the rural area and noise insulation standards for dwellings and noise sensitive 

uses in proximity of the airport. 

l Section 10 Subdivision and Development 

The operations of the airport are safeguarded in this section by an objective on 

amenity values which state?*: 

That the amenities of the built environment be maintained or enhanced 

through the subdivision process, and that the operation of physical 

infrastructure, and the cost of its provision, not be adversely affected by 

subdivision proposals [our emphasis]. 

Policies 7.8.1 and 7.8.2 [Vol2 p.7/21]. 
Proposed Plan [Vol2 p.7/23]. 
Objective 10.3 [Vol 3 p.10/7]. 
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The explanation for the related policy confirms that in rural areas the pattern of 

subdivision needs to reflect such ‘constraints’ as the International Airport. The 

anticipated environmental results include59: 

l Maintenance of the capacity and efficiency of. . . services within the City. 

We do not wish to fall into the same error as we have identified in Ms Steven’s 

argument - of over-emphasising a particular objective (or reason) at the cost of 

looking at the proposed plan as a whole. However, it seems to us that the objective 

above (and noting that it is an objective not merely a reason) is of considerable 

importance in the proposed plan; and shouid be given proportionate weight. 

l Section 13 Rural 

There are many references in section [13] of Volume 2 of the proposed plan to the 

Tntemational 4,irpot-t These includc6”: 

Policy: Building development 

13.1.1 To provide for a pattern of subdivision and density of building 

development in the rural area which reflects the character of the locality and 

potential constraints. 

The accompanying explanation and reasons state that6’: 

Within the rural area (and in some cases covered by other sections of the Plan) 

are a number of activities andfeatures which collectively occupy a signijkant 

area and which substantially impact on the surrounding rural area. These 

include: 

. . . 

Proposed plan [p.13/5-13/6]. 
2 p.13/5]. 
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l Christchurch International Airport . 

and continue: 

. . . 

A major influence on rural character (and whether land is perceived to be 

rura,) is the density of buildings, particularly for residential use. Accordingly, 

the Plan contains policies and methods which recognise the special 

characteristics of particular parts of the rural area. The density and 

distribution offurther dwellings in the rural area will be subject to a degree of 

control, reflecting a principle that they should be avoided where.. 

. the concentration of dwellings approaches that of urban character, 

(unless as part of urban growth or rural residential development); . . . 

establishment of rural dwellings would conflict with existing 

infrastructure and facilities in rural areas and potentially inhibit their 

operation; . . . 

The cumulative effects of subdivision and of rural dwellings are of particular 

significance. These must be taken into account including the potential and 

present cumulative effects of increased rural subdivision and dwellings having 
.- 

regard to the matters listed above. 

The proposed plan also emphasizes the link in practice between subdivisional land 
62. use . 

Policy : Land use patterns and expectations 

13.1.2 To recognise the strong link between 

land use patterns and expectations. 
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And explains that: 

. . Other relevant matters are the subdivisional pattern adjacent to arterisll 

roads and the impact andprotection of infrastructure such as the International 

Airport. These physical resources may have their functioning compromised by 

adverse development pressures following some forms of subdivision and 

associated development of land. There is also a need to ensure development 

avoids areas subject to significant riskfrom natural hazards. 

There is a specific policy about non-rural activities63: 

Policy: Non-rural activities 

13.1.4 To ensure that activities not associated with rural resources or the 

Christchurch International Airport or urban expansion only occur on a scale 

or extent consistent with avoiding or mitigating adverse effects on rural 

resources and the character of the rural area. 

The accompanying explanation and reasons state that: 

In addition, there are many existing infrastructural, 

facilities in the rural area, of which the Christchurch 

the major example. 

institutional and other 

International Airport is 

[46] There is then a key policy - if only because it more directly concerns the 

applications in this case - as to rural dwelling densities64: 

13.1.7 To control rural dwelling densities in recognition of the particular 

resource limitations, including any need to protect ground water quality, 

International Airvort overations, landscape features, flood hazard and 

retention ureas, soil versatility and control potential demand for services. 

[Our emphasis]. 

The important point of this policy is that, by contrast with the tenor of much of Mr 

Home’s evidence, and the direct statements in Ms 

Policy 13.1.7 proposed Plan [Vol2 p. 13/9- 131 lo]. 
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proposed plan is not only concerned with dwellings resulting from urban 

development, but also with rural development. It is concerned with all dwellings 

because they increase the density of residential use close to the International Airport. 

The reasons explain: 

Rural dwellings often occur at reasonably high densities near the urban area 

and there are some existing operations such as commercial orchards, intensive 

livestock management, and the International Airport, whose operations could 

be axfected by any individual or cumulative encroachment of rural dwellings, 

In order to recognise and protect these operations and to protect the amenity _, 

values of residents offuture rural dwellings in affected locations, segregation 

or mitigation measures are required. 

Further, the explanation links the other issue in this case - soil versatility - with the 

main issue of the airport. 

The Plan does however, contain provisions aimed at limiting the density of 

dwellings in association with a range of potential uses in rural areas. The 

policy is aimed at retaining the potential for productivity rather than requiring 

evidence as to actual productivity expected at the time of approval. Dwelling 

house density will vary for particular parts of the rural area and has also been 
-/ 

set having regard to soil versatility, effl uent disposal, location relative to the 

urban boundary, and the sensitivity of residents to certain operations that can 

only locate in the rural area, such as Christchurch International Airport. 

Accordingly, the density limitations on rural dwellings reflect a range of 

potential effects and acceptable outcomes depending on the location. 

[47] The point is emphasised yet again by the objective for rural infrastructure. 

This states6’: 

[Vol 2 p.13/14]. 
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Objective: Rural infrastructure 

13.3 That infrastructure in the rural area be: 

- 

. maintained . . . to provide for the safe and efficient operation of activities 

in rural areas: and 

. . . . . . 

The reasons include66: 

Public investment in infrastructure in the rural area includes road, air and rail 

facilities as well as institutions such as hospitals and prisons. A number of 

these facilities because of their nature, need to locate in a rural area or have 

been located there for a considerable period of time. . . . The International 

Airport occupies a large land area and services steadily expanding tourist, 

travel, and transport functions essential to the economy of the region, and the 

country as a whole. The ability of these facilities to continue to provide 

services to the City requires that they be sustainably managed in a manner 

which ensures their efJiciency, safety and costs of operation are not unduly 

impaired. . . . 

Infrastructure in the rural area represents a very substantial public investment 

(particularly the International Airport) which cannot be replaced or relocated 

except at great cost to the community. . . . 

However. further development, particularly rural dwellings, may have adverse 

effects on existing infrastructure in the rural areas (such as the roading 

network or the airport) and measures for protection of these are provided for 

in the Plan. 
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Infrastructural development in the rural area can generate impacts as well, 

. such as from. future roading works and possible long term airport expansion to 

the west. Any development of infrastructure will need to be subject to 

processes to address possible impacts, particularly upon rural resources and 

amenities. 

The associated policy states67: 

13.3.1 To ensure development takes into account the impacts of the 

operations of the International Airport, particularly noise effects, 

The environmental results anticipated include68 limitation of the number of potential 

residents exposed to aircraft noise. Ms Steven in her very long submissions in reply 

(55 pages), rather explained this policy away by reference to policy 13.1.1. However 

the later policy is a specific elaboration of that earlier more general policy and thus. 

if there is any conflict, which we doubt, it should be given more weight. 

[48] If it is possible, without being totally simplistic, to summarise the effect of all 

those objectives and policies in so far as they relate to subdivision and residential use 

close to the international airport they come down to three sets:6g 

(4 

C-9 

(4 

restricting use of buildings for noise sensitive activities close to the 

airport (not relevant in this case); 
> 

requiring noise attenuation measures in certain buildings within the 

55dBA Ldn contour (again not relevant in this case); 

keeping the density of dwellings within the 5OdBA Ldn contour to a 

level so that the number of people living within the noise affected 

environment is kept to a reasonable minimum. 

See “Explanation and Reasons” Policy 13.3.1 
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We find that these objectives and policies are a package: all sets are applicable, but if 

the first two do not apply then the third, more general, set of policies still applies. 

[49] The resource managers called for the CCC, the CRC and the CIAL all referred 

to the third set of objectives and policies, and concluded, in their written evidence- 

in-chief, that Mr Gargiulo’s application was contrary to those objectives and 

policies. Nor was their evidence shaken in cross-examination by Ms Steven where 

she focused largely on other matters, including policy 

reply that she dealt with the objectives and policies in 

plan. 

6.1.7. It was not until her 

section 13 of the proposed 

[50] In her reply Ms Steven said that the density provisions of the proposed plan 

should not be placed “on a pedestal”. That is a metaphor used by the Environment 

Court in Price v Auckland City CounciZ7’ (referred to by Ms Steven) where the 

Court stated: 

. . . it is not proper for a Council when making decisions in terms of this Act to 

place its policies objectives and rules on a sacred pedestal but, whilst having 

regard to those objectives policies and rules to look at a particular non- 

conforming activity on the basis of its effects . . . 

Unfortunately, like most metaphors, it gives limited or mixed assistance when 

considering other factual situations, including different objectives and policies under 

different plans. We have quoted the relevant objectives and policies (and reasons) at 

considerable length in order to show how pervasive the concerns are and thus to 

weigh them properly. 

[5i] Another way that Ms Steven put her argument in reply is that the opposing 

parties were in effect applying the non-complying rule so vigorously as to make 

subdivision below 4ha in the Rural 5 zone into a prohibited activity. That is always 

a difficult submission to sustain because we do not know what genuinely unique 

factual situations might be presented to the CCC justifying grant of resource 

consents for non-complying subdivision and land uses. All we can say here is that 

(1996) 2 ELRNZ 443 at 448. 
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different objectives and policies in a district plan should be given different weights. 

Some should, under some plans, be given so much weight that they come close to 

prohibited activities (while always leaving it open for exceptional cases). We find 

that is the position here: the cumulative effect of the objectives and policies we have 

quoted show that the density provisions of the proposed plan should be given 

considerable weight. 

[52] We hold that Mr Gargiulo’s proposal is contrary to the objectives and policies 

of the plan, especially policy 13.1.7, objective 13.3 and policy 13.3.1. 

Rules of the proposed plan 

[53] The use of Lot 1 for a residence is a non-complying activity in the Rural 5 

zone of the proposed plan because it fails to meet a critical standard in the proposed 

plan in that it is not contained within a site of minimum net area of 4 hectares”. 

Further, as Mr Day stated72: 

The District Plan general noise rules also confirm that Ldn 53 to 55 dBA is not 

a suitable residential noise environment. Table 1 on page 1 I/7 of Volume 3 of 

the District Plan presents Ldn 50 dBA as the appropriate maximum noise level 

for an industry in this area. If a new industry set up next to the Gargiulo site it 

would not be able to establish as of right, unless it complied with Ldn 50 dBA. 

This is a strong indication that the Council regards Ldn 50 dBA (and below) as 

a reasonable noise environment for residential activity. 

[El Section 104(l)(i): Other matters 

[54] The other matters we need to consider are whether the cast will set a precedent 

and/or whether it will undermine the integrity of the objectives and policies of the 

proposed plan. We always bear in mind as Ms Steven submitted, with considerable 

emphasis, that we are only being asked to consent to one extra allotment and one 

extra dwelling. 

an Vo13 section 
C W Day evidence-in-chief para 6.5. 
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[55] A grant of consent - whether for a discretionary activity: Coleman v Tasman 

District Council73 or for a non-complying activity: Pigeon Bay Aquaculture Ltd v 

Canterbury Reghal Counci174; Beta v -4uckland City Counci17’ can create’ a 

precedent. In her submissions in reply Ms Steven accepted that and then submitted 

that the precedent argument is relevant in two scenarios: 

(1) where the application would significantly alter the character of a locality; 

(as in Pigeon Bay); and 

(2) where the proposal is contrary to the objectives and policies of a plan so 

that issues relating to the integrity of the plan arise. 

In support of the second point she referred to two cases: Aitken v Waimakariri 

District Counci176; and Bruce v Wellington City Counci177. 

[56] We are not sure whether we need to consider potential precedents as of 

concern in themselves7’ or whether precedents are only important if they undermine 

the integrity of a plan or confidence in its public administration. We do not need to 

resolve any of those distinctions here, because Ms Steven made none - perhaps 

wisely because they look like what Judge Richard Posner, in the trenchant American 

judicial tradition, has described as “lawyers’ classification games”.79 

[57] In her reply Ms Steven submitted: 

. . . that cumulative effects may be linked to the precedent effect of a grant of 

consent in circumstances where there are other applications that are the same 

in all material respects so that they could equally expect to be considered 

favourably by the Council. In thui situation, there will be a nexus between the 

73 

74 
[ 19991 NZRMA 39 (HC, Doogue & Neazor JJ). 
[1999] NZRMA 209 atparas 51-53. 
A 102199. 
c190/99. 
W124/99. 
The answer is probably “yes” for reasons connected with the basic formula of justice 
“like should be treated with like” - see Pigeon Buy at para 5 1. 
Miller v Civil City ofSouth Bend 904 F.2d 1081 at 1100 (7* Circuit of Appeals (1990). 

that 
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grant of consent to the present application and the cumulative effects that 

follow in the future. 

The cumulative effects that flow from other (similar) development in the future 

could, it is submitted, only justtf$ declining consent to the application presently 

before the Council (or the Court) where that nexus is found to exist. In the 

case of a non-complying activity, each application must consist of the same 

factual matrix, otherwise, there will be reason to distinguish other applications 

on the facts. In the present circumstances, a grant of consent to this proposal 

could not be seen as setting a precedent for an application, for instance, to 

subdivide a 400ha area of land in the Rural 4 zone into 2.3ha lots where that 

land is presently open pasture, used for grazing, held in one certz$cate of title, 

and that crosses the SO, 55 and 60 noise contours. 

It is untenable to think that a Council could consider itself obliged to grant 

consent to such un upplicution for the reuson only that Mr Gargtulo ‘s 

application was deserving of a grant of consent. Nevertheless, the Airport 

argues that will be an inevitable consequence of a grant of consent in this 

case. 

[58] We agree with the first paragraph of Ms Steven’s submission. However the 

reference to ‘I... the same in all material respects” (our underlining) in the first 

paragraph is reduced to “... the same factual matrix . . . ” in the second. That shift 

substantially weakens the proposition Ms Steven is advancing: as she points out 

there will then be “reason to distinguish other applications on the facts “. In our 

view the difference must be material or relevant ones. To take her example we 

consider that the CCC might consider itself obliged to consent to some subdivision 

of a 400ha area of land into 2 hectare lots. The CCC might consider there was no 

material difference between the Gargiulo land and that part of the 400ha which, on 

Ms Steven’s hypothesis, is outside the SOdBA Ldn contour. Indeed if the land 

contained less versatile soils, the arguments for subdivision might increase further. 
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She put this hypothesis, or something similar, to Mr Batty in cross-examination. Ms 

Steven asked”: 

. . . Yes but in terms ofyour argument you say that this grant of this consent will 

have an inevitable precedent effect in that other applications that are the same 

that have to be treated in the same way. Would you consider that an 

application [with] that scenario, would be entitled to be treated in precisely 

the same way as this particular one, on the merits? 

Mr Batty answered: 

On the merits it has to be. 

There was other cross-examination on the same point, but Mr Batty remained firm in 

his view that granting consents to Mr Gargiulo would be a precedent for other cases. 

[59] Further one does not have to look so far as 400ha of Rural 4 land to find where 

the Gargiulo case might be used as a precedent. Mr Gargiulo’s witness, Mr Horne in 

evidence identified seven other sites in the neighbourhood of Mr Gargiulo’s land 

which are also over 4 hectares and which could all rely on Mr Gargiulo’s precedent 

if resource consents are granted. Mr Home distinguished the facts, and said that the 

precedent effect would not be significant because: 

(a) there were only a few pieces of land in the Gargiulo locality which were 

more than 4 hectares in area and they were so different in character that 

subdivision of Mr Gargiulo’s land would not set a precedent; 

(b) while accepting there were many titles in the Rural 5 zone with an area 

of 3.6ha or more, most of it could be differentiated on rural amenity 

grounds, so again no cumulative effects would be started by granting Mr 

Gargiulo’s applications; 

of evidence p.71 

35 



(c) there were other relevant criteria such as visual amenity, versatile soils, 

and water recharge which could distinguish other land. 

[60] As to the first issue - whether there was other land in the locality of Mr 

Gargiulo’s land which was more than 4 hectares in area - Mr Horne identified** 7 

blocks either side of Harewood Road (into which Stanleys Road runs) which are also 

between the SOdBA Ldn and 55dBA Ldn contours. His opinion as to why those 

pieces of land were different was that either the sites were unplanted with road 

boundary and/or internal shelter planting; or that subdivision would not be 

completing “the final piece of an existing pattern of development, but creating a new 

pattern of development.” We do not see that either of those reasons is a valid reason 

for distinguishing Mr Gargiulo’s land. There must be relevant differences and those -.- 

are not relevant here, especially since it is debatable whether Mr Gargiulo’s 

application is the final piece of an existing pattern of less than 4 hectare blocks 

anyway. Further, the first two sites identified8* by Mr Home are very close to Mr 

Cargiulo’s land (one site shares two-thuds of Mr Gargiulo’s back boundary). 

[61] As for the second reason relevant to the issue of cumulative effects Mr Home 

referred to a number of small allotments (identified as the Harewood Orchard, the 

Yaldhurst Orchard and the Guinness 0rchardg3) which are between the same noise 

contours and within the Rural 5 zone. He did not consider further subdivision of 

those blocks (already subdivided into 3.6ha or 3.8ha lots with a right to build) would 

necessarily follow: that would again be a “new pattern of development”84 rather than 

an “existing pattern of development,” We disagree with the validity of that 

reasoning in this context: it smacks of sophistry. All these allotments would have 

the potential - if lived on - to increase protest pressure about the airport. 

_. 

[62] While he was careful to states5 that Mr Gargiulo’s proposal was not urban 

growth; and noting that he took policy 13.3.1 into account86, we observe that he did 

C M Home Evidence in chief, paragraph 10.4 - 10.7 Appendix 6. 
D M Home evidence in chief para 10-12. 
C M Home evidence in chief para 10.10 and App 7. 
C M Home evidence in chief para lo- 12. 
C M Home : Notes of cross-examination p.42. 
C M Home evidence in chief App 5. 
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not note that the explanation and reasons for policy 13.3.1 included the following:87 

. . . the density of rural dwellinas will be kept to a level consistent with ensuring 

that the number ofpeople living within the noise affected environment is kept 

to a reasonable minimum, and noise attenuation measures through insulation 

of buildings will be required to be undertaken. (Our emphasis) 

[63] Finally we have no evidence that visual amenity or water recharge issues are so 

important in this area that other subdivision (or land use applications) could be 

distinguished on these grounds. In fact the proposed plan itself states that the more 

versatile soils are to the south and east of the airport (i.e. where Mr Gargiulo’s land 

is) rather than to the north and west.88 In any event on the facts of this case we find 

that the density of dwellings (which is controlled by subdivision size) is so important 

around the Christchurch International Airport that it is a dominating factor in terms 

of weight. 

[F] Section 105 Considerations 

Section 1 OS(2A) Threshold Tests 

[64] We have found that the adverse effects of the proposal - including any 

cumulative effects - are (probably) minor and therefore the firstgg threshold test in 

section 105(2A) is met. We do not have to consider the second testgo once the first is 

passedg’. 

Part II of the Act 

[65] Section 5(2) of the RMA defines “sustainable management” as meaning: 

Policy 13.3.1 - explanation and reasons [Proposed Plan Vo12, page 13/15]. 
Proposed plan Vo13, section 4 Rural Zones, para 1.7 [p.4/5]. 
Section 105(2A)(a). 
Section 105(2A)(b). 
Hopper Nominees Ltd v Rodney District Council [ 19961 NZRMA 179 at 187. 
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. . . managing the use, development, and protection of natural and physical 

resources in a way, or at a rate, which enables people and communities to 

provide for their social, economic, and cultural wellbeing ana’ $or their 

health and safety while - 

(a) Sustaining the potential of natural and physical resources (excluding 

minerals) to meet the reasonably foreseeable needs of future 

generations; and 

(b) Safeguarding the life-supporting capacity of air, water, soil, and 

ecosystems,. and 

--. 

(c) Avoiding, remedying, or mitigating any adverse effects of activities on 

the environment. 

Parts of that definition affect both the really significant issues in this case: 

the versatile soils issue is governed by section 5(2)(b); and 

the reverse sensitivity of the airport to noise complaints is affected by the first 

part of the definition and by section 7(b) of the Act which requires us to have 

particular regard to “the efficient use and development of natural and physical 

resources.” 
-- 

[66] As to versatile soils, we have insufficient evidence here on all matters that 

might relate to this issue. So for the reasons stated in part [B] of this decision we 

hold that the issue of use of versatile soils on Mr Gargiulo’s land is neutral in the 

outcome of this case. However, while we continue to be sceptical about the 

efficiency of protecting versatile soils everywhere, we do recognise that there may 

be distortions in the current social and political arrangements which cause greater 

demand on those soils for residential development than might otherwise be the case. 

We asked Mr McCallum, the Natural Resources Planning Manager for the CRC 

out distortions caused by transport subsidies and he asked (rhetorically)g2: 
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. . . in the absence of Government .., do[ing] anything about taxation on petrol, 

or whatever, what can a Regional Council or District Council do on this issue, 

other than start to get into this whole issue of the relationship of urban form, 

settlement pattern and land use and transport? 

This question is a sad illustration of how two sets of distortions (subsidised roading 

and transport pollution externalities) may cause a need for a further set of economic 

“distortions” in the form of objectives and policies about (inter alia) urban planning 

and versatile soils. 

[67] As to the effects of the proposed subdivision and new dwelling on the airport 

we heard some interesting economic evidence on that from Mr G V Butcher, the 

economist called for CIAL. Since it was unopposed by any economic evidence, and 

since it was not diminished in any significant way by cross-examination we adopt 

Mr Butcher’s summary as a correct statement of the position: 

l Allowing subdivision of land within the Rural 5 (Airport Injluences) zone as 

requested by the Applicant will create a precedent which will have the 

cumulative effect of an increased level of residential development within the zone 

compared to what would be the case under the existing zone rules; 

l It is likely that this level of concentration of residential development will lead to 

pressure to reduce noise impacts from the operations of Christchurch 

International Airport (CIAL) particularly at night-time, and curfewed operations 

are the probable outcome,’ 

l The introduction of a curfew on CIAL will impose external economic costs on the 

airport and its users. In particular, it is likely that the operation of CIAL as the 

freight “hub” of the South I 1 s an d would be seriously affected, and alternative, 

higher cost options could be used. Service quality would also be adversely 

affected. Night-time export freight operations, particularly CHC-AKL, would 

also be adversely affected in terms of increased transit times and unit costs and 

possible reductions in product quality. While in terms of international passenger 

flights, the main immediate impact would be the midnight CHC-SIN Singapore 

rgiulo.dcc 39 



Airlines flight, curfews would similarly reduce travel flexibility and increase 

costs. Diversion costs for international aircraft into Auckland would also 

increase. 

l These external costs would appear to be signtj?cant. In contrast, the loss of 

utility experienced by those who could not purchase additional lots in the zone 

but would need to locate in their “next best alternative”, would appear to be 

small, particularly in present value terms. 

Putting that evidence together with the earlier evidence on adverse effects and 

reverse sensitivity we find that there is a potentially serious reverse sensitivity effect 

which suggests the resource consents should not be granted. 

Exercise of discretion 

[68] Taking into account our various findings in parts [R] - [E] of this decision in 

relation to the consents applied for under the proposed plan and applying the 

weighting test described in Baker Boys v Christchurch City Council93 we consider 

that the crucial aspects are: 

(4 

04 

cc> 

that the proposals are not consistent with the objectives and policies of 

the proposed plan and the regional policy statement; 

that there are insufficient good reasons to distinguish Mr Gargiulo’s ‘- 

application as unique; 

in fact if we grant the applications then that would constitute a precedent 

which would undermine the integrity of the proposed plan or public 

confidence in the administration of the proposed plan: Reith v 

Ashburton District Counci19” and Noel Leeming (No. 2) v North Shore 

City Coun ci19*; 

[1998] NZLRMA 433 at para (109). 
[ 19941 NZRMA 24 1 approved by the 
Council [ 19961 NZRMA 179 at 187. 
(1993) 2 NZRMA 243 at 255. 

HC in Hopper Nominees Ltd v Rodney District 

40 



(4 

W 

that the density requirements of the proposed plan are an important part 

of the plan (as their repetition in different contexts emphasises); 

that both the purpose of the RMA in general, 

requirements of efficiency, in fact, move 

consent. 

as a matter of law, and the 

against granting resource 

[69] Similar considerations apply in respect of the transitional plan although the 

level of protection of the International Airport in the objectives and policies is 

considerably lesser. 

[70] For the sake of thoroughness we should add that Ms Steven submitted that this 

case is not about reverse sensitivity. As to what is meant by that term (not used in 

the RMA) she referred to Auckland Regional Council v Auckland City Council96 

where the Environment Court stated: 

The term refers to the effects of the existence of sensitive activities on other 

activities in their vicinity, particularly by leading to restraints in the carrying 

on of those activities. 

But, as we understood her argument, she then submitted not that reverse sensitivity 

was not an issue, but that it was not a proper issue under the RMA. Ms Steven 

referred to and relied on an academic article in her reply: Reverse Sensitivity - the 

Common Law Giveth. and the RMA Taketh Awav.97 Its themes are summarised in 

six headings used in the article as the consequences of having regard to reverse 

They are: sensitivity. 

(0 

(2) 

[Itj defeats the purpose of the common law rule that coming to the 

nuisance is no defence; 

[It] allows unreasonable adverse effects to continue; 

NZJEL ,93. 
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(3) [It] reduces the RMA to a planning statute,. 

(4) Private property rights become dependent upon public benefit; 

(5) . . . Owners of vacant land should object to any proposed activity with 

adverse effects; 

(6) Consent applications are more likely to require notification. 

[71] On reflection those issues should really be raised on any relevant reference(s) 

in respect of the relationship of surrounding land uses to those of the airport. They 

- are not so appropriately raised in the context of a section 120 appeal in which it is 

more difficult to look behind the relevant plans. In this case we heard little or no 

evidence from the appellant on how the efficient9s use and development of natural 

and physical resources might be said to be adversely affected by refusing the 

consents sought. 

[72] It is sufficient here to state that we have no difficulty with private property 

rights being limited by the public benefit because that is authorised by the RMA if 

certain preconditions exist. But first we recognize that there are in our law no such 

things as absolute, divine or natural rights to property. Rather, property rights are 

themselves creatures of law which create costs (taxes) and can thus be measured 

against the interests to be protected under the RMA. As Holmes and Sunstein stated 

in The Cost of Riphtsg9 

- 

“To ignore costs is to leave painful tradeofls conveniently out of the-picture. 
. . . Liberals may hesitate to throw a spotlight on the public burdens attached 
to civil liberties. Conservatives, for their part, may prefer to keep quiet 
about - or, as their rhetoric suggests, may be oblivious to - the way that the 
taxes of the whole community are used to protect the propertv rights of 
wealthy individuals. The widespread desire to portray rights in an _ 
unqualifiedly positive light may help explain why a cost-blind approach to 
the subject has proved congenial to all sides. Indeed, we might even speak 

W W Norton 8.1 Co, 1999) pp 24-25. 
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‘, -.* 

here of a cultural taboo - grounded in perhaps realistic worries - against the 
“costing out” of rights enforcement. ” (our emphasis). 

IIowever, given those limitations, property rights are justified precisely because they 

are usually in the public benefit - either because they maximise wealth, and/or 

freedoms, and/or because of a systemic scepticism that any guardians (whether 

legislators or, worse, because not democratically elected, courts) know what is best 

for everybody in all cases. So there is no inherent conflict between private property 

rights and the public benefit. Indeed section 9 of the RMA appears to work on the 

hypothesis, perhaps even the presumption*m, that existing property rights should 

apply to land uses unless they are shown to be less efficient and effective”’ and are 

controlled in district (or regional) plans. Only if those property rights are clearly 

shown to be inefficient and ineffective does the public benefit justify imposing limits 

on the exercise of private property rights relating to land use. In this case of course 

we do not have to examine that issue, because the city plans have already resolved 

the issue. 

1731 Whether the applications are considered under the proposed plan or the 

transitional plan”* and taking into account all the issues discussed, and the evidence 

as a whole we judge that the resource consents should be refused. We should add 

that the contest on the merits is far closer under the transitional plan. It may assist 

the parties to know that if we were wrong on the facts (or law) and should otherwise 

grant a resource consent under the transitional plan in the absence of the proposed 

plan, then the latterlo would still turn the tables against Mr Gargiulo. We apply the 

test in Hunton v Auckland City CounciZ.‘u4 where the Planning Tribunal: 

. . . obsewe[d] that the requirements of s 104 for having regard to various 

matters are related to the exercise of discretions conferred by s 105(l). That 

indicates that, rather than have a general rule about the cases where a 

proposed plan is to prevail over inconsistent provisions of an operative plan, 

or vice versa, each case is to be decided individually according to its own 

Bearing in mind the duties imposed by section 32 of the Act. 
Section 32(l)(c) of the Act. 
See Stokes Y Christchurch City Council [ 19991 NZRMA 409 at 415. 
Section 104(l)(d): see Stokes v Christchurch City Council [ 19991 NZRMA 409 at 4 17. 
[I9941 NZRMA 289 at 305. 
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circumstances. The extent (j-any) to which the proposed measure may have 

been exposed to testing and independent decision-making may be relevant; so 

.may circumstances ef injustice (though not every case of disappoirrt@d 

aspirations or even expectations would create an injustice),. and the extent to 

which a new measure (or, as in this case, the absence of one) may implement a 

coherent pattern of objectives andpolicies in a plan may be relevant too. 

[74] In this case the transitional plan is a confusing, inconsistent and out-of-date 

document. By contrast the proposed plan, while still the subject of some challenges, 

implements a coherent pattern of objectives and policies which is consistent with the 

RPS in protecting the airport. We appreciate that Mr Gargiulo has disappointed 

aspirations, but consider they are outweighed by the public benefit of protecting the 

airport. In the circumstances since resource consents are refused under the proposed 

plan they are refused under the transitional plan also. 

[7S] Accordingly we make the following orders: 

(1) The appeal fails; 

(2) Under section 290(2) of the RMA the decision of the Christchurch City 

Council is confirmed; 

(3) Costs are reserved. If any party wishes to apply for costs they shall do so 
- 

within 15 working days, and the party against whom costs are claimed 

shall reply within a further 15 working days. We remind the participants 

that there appears to be no jurisdiction to award costs to or against any 

interested person (under s.274). 

DATED at CHRI:TCHURCH this \T* day of August 2000. 
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Appendix A - Terminology 

The noise contours produced by this study are contours of equal “Day/Night Sound Level” 
(L,) in A-weighted decibel (dBA). A number of these terms and the calculation 

procedures involved, need to be explained. . 

dBA The A-weighted sound level (dBA) is generally used for the measurement of 
environmental sound. it is an attempt to quantify the ‘loudness’ of a sound by 
applying an A-weighting to the frequency response of the sound level meter that 
attempts to simulate the complex response of the human hearing system. 

The A-weighted sound level in a typical urban environment will vary from a 
background noise level of around 45 dBA with short duration peaks of 70 to 90 
dBA due to aircraft movements (depending on the location relative to the airport). 

Overall Noise Exposure 

L eq 

Overseas research has found the ‘average’ noise level to correlate well with 
subjective response to noise or annoyance. It has been found that people are 

1 equally annoyed by a high noise level operating for only a short period as they are 
by a moderate noise level operating for a longer period of time. L,, and L,+ are 
both based on this concept. 

L dn 

The hourly L,, is used in the calculation of the Day/Night Sound Level (Ldn) - see 
below. L, is the ‘average’ noise level over the measurement period (in this case I 
hour). Thus the noise from a number of single event aircraft movements is 
averaged to give an energy ‘equivalent noise level, that is a continuous noise level 
that has the same noise ‘energy’ as the total aircraft noise energy for the hour. 

The Day/Night Sound Level (L&) is calculated as the average of the L,, each hour 
with a 10 dBA penalty applied during night time (10 pm to 7 am). 

Single Event Level (SEL) 

The SEL is a noise level used to measure the total noise energy in a single event 

such as the take-off of an aircraft. It is defined as the noise level of one second 

duration which would have the equivalent noise energy as the actual event. For , “I 

ple is a noise source produced a steady noise level of 75 dBA for 10 seconds, 

L of that event would be 85 dBA. 
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The SEL is a noise level used to measure the total noise energy in a single event 

such as the take-off of an aircraft. It is defined as the noise level of one second 

duration which would have the equivalent noise energy as the actual event. For 

mple is a noise source produced a steady noise level of 75 dBA for 10 seconds, 

L of that event would be 85 dBA. 





Decision No. C 137 /2000 

IN THE MATTER of the Resource Management Act 1991 

AND 

IN THE MATTER of an appeal pursuant to s.120 of the Act 

BETWEEN B D GARGIULO 

@MA 1097/98) 

Annellant 

AND CHRISTCHURCH CITY COUNCIL 

Resnondent 

ERRATUM 

VI On 17 August 2000 the Court issued a decision (C137/2000) which included a 

paragraph 23’ stating 

For the Canterbury Regional Council Mr Brooks, a farm consultant, gave 

evidence similar to that which Mr Rosanowski gave in the Dear case. On the 

face of it Mr Brooks’ evidence here should be preferred over that of Mr 

Rosanowski. However we are aware that in a previous case - Dallison v 

Waimakariri District Courrcif - Mr Brooks was acting for the successful 

applicant whose decision was being defended by the Council and he there gave 

evidence as to the productivity of smaII allotments which would just@+ 

subdivision. Unfortunately that apparent inconsistency was not put to Mr 

Brooks in this case so his credibility for present purposes exceeds that of Mr 



2 

Rosanowski. We do remind the witnesses, and this applies to any area cf 

expertise, that while it is proper for a witness to act for direrent parties in 

direrent cases, they should take real care that their professional integrity is not 

undermined by giving inconsistent evidence i.e. evidence which changes 

depending on which party they are giving evidence for. 

[2] I have received and read 

Council dated 17 August 2000. 

a memorandum of counsel for the Canterbury Regional 

She states: 

In fact, Mr Brook gave evidence for the appellant, Mr Dallison, in the previous 

case. Mr Dallison was appealing against the Council’s decision to grant small 

lot subdivision. Mr Brooks ’ evidence in the Dallison case was consistent with 

the evidence he gave in Gargiulo. 

[3] It is clear that the Environment Court has misremembered and misread Dallison ‘s 

case, and that Ms Pet-pick, counsel for the Canterbury Regional Council is correct. That 

means this division of the Environment Court has committed a serious mistake in 

attacking the integrity of Mr Brooks. We apologise unreservedly to Mr Brooks for our 

mistake, and will do what we can to remedy the error by releasing this erratum. We 

make it quite clear that we no longer question Mr Brooks’ integrity on the evidence he 

gave in this case and Dallison. 

[4] We should add that nothing in our mistake affects the outcome of the case, nor our 

comment on expert witnesses generally (although the latter is now less pow ‘ully 

demonstrated by the findings in the Garaiulo case). 

[5] Under the powers in Rule 12 of the District Courts Rules 1992 the Court: 

(a) deletes paragraph 23 of decision C137/2000; and 

(b) substitutes the following: 

[23] For the Canterbury Regional Council Mr Brooks, a farm consultant gave 

evidence similar to that which Mr Rosanowski gave in the Dear case. Because Mr 

Brooks ’ evidence was not undermined bv cross-examination it should be preferred 

over that of Mr Rosanowski. We do remind the latter soil expert, but this applies 

to any area of expertise, that while it is proper for a witness to act for different 



3 

parties in d@erent cases, they should take real care that their professional 

integrity is not undermined by giving inconsistent evidence i.e. evidence which 

changes depending on which party they are giving evidence for. 

DATED at CHRISTCHURCH this 2 1 day of August 2000. 

Environment Judge 
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